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CHAPTER L 


His ExcBLiiEnCY ihb Goveenob-Geneeal ob Iiidia in Council. 


May it please youe Excellency, 

This Committee was constituted by the Government of India’s resolution 
No. 2S1-P., dated’ the 21st May, 1931. 

2. It consisted originally of the following nine members : — 

The Honourable Mr. Justice Niamatullah, President. 

Major A. E. B. Parsons, C.B.E., D.S.O. 

Major the Honourable Nawab Sir Muhammad Akbar Khan, K.B.E., 
C.IE. 

Khan Bahadur, Khan Abdul Ghafur Khan, Khan of Zaida. 

Mian Shah Nawaz, C.T.E., M.1j.A., Bar-at-Law. 

Doctor Zia-ud-Din Ahmad, C.I.E., M.L.A. 

Rai Sahib Mehr Chand Klianna. 

Mr. Hukam Chand, B.A., LL.B., Bar-at-Law. 

Mr. Muhammad Jan Khan, M.A., Bar-at-Law. 

Mr. H. W. Hale, B.Sc., acted as Secretary to the Committee. 

3. The Committee was directed by the terms of reference : — 

“ (a) To examine the body of law contained in the five Regulations cited 
below and its relations to conditions prevailing in the North-West 
Frontier Province, 

“ (b) To investigate the administration of the five Regulations in the 
settled districts of the North-West Frontier Province, and' in 
particular the administration of the Frontier Crimes Rcgulatioa 
of 1901, and 

“ (c) To recommend how far it is expedient to retain, modify or repeal 
(or, in the case of the North- ‘v^'■^^t I'-.oi'.tier Security Regulation, 
1922, to re-enact) the provisions of the five Regulations with due 
regard to the public interests of the North-'West Frontier Pro- 
vince and of India as a whole.” 

“ The five Regtilaiions. 

(1) The Frontier Crimes Regulation of 1901. 

(2) The North-West Frontier Murderous Outrages Regulation 
of 1901. 

(3) The North-West Frontier Security Regulation of 1922. 

(4) The North-West Frontier Province Public Safety Regmla- 
tion of 1931. 

(5) The North-West Frontier Province, Law and Justice Regula- 
tion of 1901,” 

4. After its public sittings in Peshawar, which concluded on 10th July 1931, 
and before it started its final deliberation. Major Parsons was suddenly taken 
seriously ill and could not rejoin the Committee, and on the 7th July Major the 
Honourable Nawab Sir Muhammad Akbar Khan, K.B.E., C.I.E., left this Com- 
mittee to attend the Army Retrenchment Sub-Committee and did not rejoin us. 
Accordingly we, the remaining seven members, submit our report. 

The sittings of the Committee commenced on the 25th May 1931. After a 
brief survey of the regulations a questionnaire in English, Urdu and Pushtu 
(Appendix I), embracing all the important aspects of the regulations, was issued 
to leading men, official and non-official, to re;presentative institutions, and the 
press, in the North-West Frontier Province, inviting expression of opinion on 
the points raised in the questionnaire and others. The public were invited 
through the English and Vernacular Press to express opinions on important 
questions which were engaging the attention of the Committee. 



Ill all one linnclrorl and tliirfcy-nine roydies to the questionnaire were re- 
ceived, besides four letters pnrporiiug to be from certain individuals urging 
repeal of tlie Begnlations. Eiglit ‘ mahzarpainalis ’ (declarations of views), pnr- 
lU/rthig' to iiave been signed or thumb-marked by no less tlian 59,378 persons in 
all, were received from time to time in the course of enquiiy, in addition to two 
hundred and eighty-three resolutions, passed at certain meetings, in this Pro- 
t'ince. 

Eaving regard to the nature of the problems on which the Committee was 
to foim an opinion, it was not necessary to call, for viva voce, examination, a 
large number of those who expressed their views in vuitiug. It was, however, 
considered desirable! to question fnrtlier sncli of tliom as were believed to have 
Iiad experience of the working of the regnlutions and, in particular, of the Fron- 
tier Crimes Eegyilation. In all 12 official and 24 non-official witnesses, ■■';;c''i‘''liup’ 
Bar Associations represented by several members who are counted as one, were 
examined at 24 public sittings in Peshawar, the headquarters of the Committee. 
A sub-committee, consisting of Khan Bahadur Khan Abdul Ghafur Khaii of 
Zaida as Chairman, and Doctor Zia-ud-l)in Ahmad, Eai Sahib Mehr Chand 
Khaima, Mr. Hukaiii Chaud and Mian Muhammad Jan Khan, Bar-at-Law, made 
a short tour of the otlier four districts, examining 36 witnesses who had sent 
rcjilies to the questionnaire. It also jiaid surprise visits to certain rural areas 
to ascertain the views of the inliahitauts of such areas. 

d'o obtain a fairly accurate idea of tlie methods and conclusions of the 
“ Council of Elders ” it was considered necessary to examine not only the re- 
cord of cases which witnesses cited in support of certain allegations but also all 
records of cases for a particular period. Accordingly, we summoned all records 
of cases from tiftceii villages of each Tahsil in the province decided during the 
last ten years, from 1921 to 1930. TJiis particular method was adopted as we 
wu'i'e informed that in the record-room cases had been so an-aiiged that there 
was one separate bundle for each village. The villages were not named by the 
Committee, and the selection of them was loft to the local oiHcials. The Com- 
miliee examined, through individual inorabevs, a lai-gc number of eases, and made 
short iiaiTutivos, 242 in number, of all the Ciimiual cases decided under section 
1 1, Frontier Crimes Regulation, which had been sent fur. Such narratives have 
he(U! ma^l(^ i)art of the record of evidence aiul 25 have been made to form Appen- 
dix 111 to this Report. 

We i)lace on record oiir appreciation of the assistance which Major Parsons, 
wiih ids experieuco and pei-sonal knowledge of tlie Province, afforded to ns 
(luring the enquiiy, and of the courtesy he invariably displayed to all the mem- 
bers. 

We take this opportunity of acknowledging the unvarying courtesy and con- 
sideration shown by the Local Ailniiniatration and the willingmess, on the part 
of all district authorities and staff, to assist and faciiiiate the work of the Com- 
mittee. 

YvTf also place on ri’cord our groat appi’ccintion of the valuable services of 
our Beeretary, l\Ir. If. W. Tlalo, B. Rc., T.P., whoso careful and methodical super- 
’,'ision, enabled the Committee' to haA'o tlie Iwmefit of an efficient office and to have 
its ]irogramnie carried out witb<tiit loss of time. We are also indebted to him 
foi' tlie statistics which iie comiiiled from a number of rejiorts requiring careful 
examination. 
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CHAPy'EE 11. 

The most important of the Regulations to which the present eiiquiry relates 
IS the Frontier Crimes Regulation (-Slo. 3 of 11)01). Betore making a dotaiRd 
examination of its provisions it seems necessary, for a correct a]Dpreciation of 
the succeeding portions of tins report, to ineiition at the outset, its salient 
features, so as to give a general impression of the Regulation and the implica- 
tions arising from it. 

The provisions of the Frontier Crimes Regulation may he conveniently 
classified as those relating to : — 

(1) Trial of eases, wliieh may be sub-divided as — 

(a) Trial of civil cases (Chapter III, sections 8 to 10). 

(&) Trial of persons accused of specific offences (Chapter III, sec- 
tions 11 to 20) ; 

(2) Proceedings against persons and communities alleged to he guilty of 

certain misdemeanours, not dealt with as specific offences (Chap- 
ter IV) ; 

(3) Preventive measures in certain cases, including those of apprehended 

crime (Chapter V) ; 

(4) Ro\isions (Chapter VI) ; and 

(5) Incidental powers exercisable by the Deputy Commissioner (Chapter 

VII). 

(1) (a) Trial of civil cases. — The Deputy Commissioner is empowered to 
'take cognizance of any civil disj)ute, regardless of ir.s nature and of the value of 
the subject matter involved, on receipt of a police report or othei- information, 
wiiieh satisfies him that there is a Hkelihood of a breach of the peace in conse- 
quence of a civil dispute, or where one of the parties to such a dispute belongs 
to a ‘‘ frontier tribe ”, he may refer such a dispute to a Council of Elders 
otherwise known as a “ jirga ”, consisling of three_ or more persons out of a 
list maintained in lus office ; and' on receipt of the finding of the Council of Eiders 
be may pass a decree, which is declared to be conclusive between the parties as 
regards the subject matter of the dispute. Once the Deputy Commissiemer 
decides to take cognizance of a civil dispute' in the manner aforesaid, the juris- 
diction of the civil court is ousted, except as regards cases then pending. In 
disposing of a civil case the Deputy Commissioner and the Council of Elders 
are not bound by any substantive law or rules of procedure. They can dis- 
regard the law of limitation and may decide contrary to the provisions of the 
personal law of the parties. The decree passed by the Deputy Commissioner is 
not open to appeal. It can, however, be revised, within defined limits, ])y the 
Commissioner. Correctness of the decree thus passed by the Deputy Commis- 
sioner cannot be challenged in a regular suit subsequently instituted in a civil 
court. 

If the Deputy Conomissioner is not satisfied with, the finding of the Council, 
he may refer the case to the same Council for reconsideration or to a second 
Council for a fresh decision, but the Deputy (iommissioner cannot himself arrive 
at his own decision. The Council of Elders is not required to maintain any 
record of evidence on which it acts and no legal practitioner is allowed to appear 
for any of the parties at any stage of the proceedings before the Deputy Com- 
missioner or Council of Elders. 

(b) Trial of persons accused of specific offences. — The Regulation empowers 
the Deputy Commissioner, where he tMnks it expedient, to exclude the jurisdic- 
tion of an ordinary criminal court and to commit the accused for trial to the 
Council of Elders. The reference to the Council may he made at any stage of 
the case, before the case reaches the Magistrate’s court or in course "^of Magis- 
terial proceedings. While proceedings are pending in a sessions court, it is 
open to the Deputy Commissioner to have the case withdrawn at any time before 
delivery of judgment (the Sessions Judge having no powder to refuse permission 
to withdraw) and to have it committed to a Council of Elders. Where evidence 
is found to be insufScient for conviction in a court of law, or where it is sufficient, 
if bf'lieved, but is not likely to be accepted as reliable by a court of law, the ease 
m.ay be referred to a jirga. The police and magistrates, when they feel that 
the case is likely to collapse in a court of law, for want of sufficient' or reliable 
evidence, can suggest that th.e Deputy Commissioner make a reference to a 
Council of Elders. 

Lsosrn 
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The C’oaiidl of Elders consists of at least three and ordinarily of fonr per- 
sons, chosen by the Deputy Oonraiissioiier for each case. T’ho accused or the 
eomplainant has no effective voice in the selection of the personnel of the jirga,. 
except in so far that the accused may take ohjection to any particular person 
nominated by the Deputy Commissioner to act on the tribunal. It is open to the 
Deputy Commissioner to allow the objection to prevail or to reject it. The 
Council of Eiders is drawn from various villages, more or less distant from the 
residence of tlie parties. Men of the same village oi* locality to which the par- 
ties belong can be ap])ointed, but are seldom chosen, as they generally have lean- 
ings oir one side or the other. 

In arriving at a finding on the question of the guilt or innocence of the 
accused, the Council are wholly indepencient of rules of evidence or procedure. 
They can: act on hearsay and belief expressed cn oath or otherwise by one or 
more persons, Avhatever may be the nature of the ofi’ence. They may resort to 
secret c-nri’-;irio.s, the result of which need not he communicated to the accused or 
to the Deputy Connnissioner. Cases of murder and other serious offences can 
be, and are frequently, disposed of on such evidence, prortded it caiTies con- 
viction to the mind of the Council. 

The tribunal is not brmnd by the Eegnlatiou to keep any record of its pro- 
eeodiugs. It may reduce to writing any infminatiou received from anv source. 
The accused is not of right entitled to put any question to any of the witnesses ; 
he can only make his own statement. The Council may, as a matter of ipractice, 
allow the accused to put questions. Before the Regulation of 1901 was passed 
the accused was not even required to be present at the enquiry before the Council 
of Elders and was to remain in the lock-up, where ho could be interviewed by the 
Council of Elders, if they so desired. The Regulation of 1887 was, in this res- 
pect, modified in 1901. 

Tlio accused cannot he represented by a legal practitioner before the Council, 
in fact, not oven before tlio Deputy Commissioner, at any stage, either when he 
makes liu' reforouce or subsequently when he passes his final order on receipt 
of tlui finding arrived at by the Council. The Council can only give a verdict of 
guill or innoeonce of the accused, but cannot soiitence him. The Deputy Com- 
missioner may, on receipt of the finding submitted by the Council, convict, 
acquit or discharge the accused ; or he may remand the case for further finding 
m- rod’er it to a second Council. 

In Rcntonciug the accused, the Deputy Commissioner can award, except in 
cases of murder, not only the sentence provided by the Indian Penal Code or 
oiiuu’ enactinoiit which makes the offence punishable, hut also sentence the 
olTcudei’ to unliaiicod punishment, by adding the sentence of fine or whipping in 
every case, (!.\ce]jt for certain effenees notably sedition and allied offences \ind 
bigamy. The maximum sontouce, to which a person found guilty of murder is 
lialile imd(‘i' Ihe Regulation, is one of for 14 years. Any sentence 

CMccoding 7 years’ vigorous imprisonment requires confirmation by the Commis- 
sioner. 

There is no appeal from the order of the Deputy Commissioner convicting, 
acfjuht.ing fjr discharging an accused ; indeed, from any of his orders under the 
I’bijnilation. Ho may, liowever, liimseif sot aside his own order of discharge 
within Iwo years. It is to be noted in this connection that there is no test by 
which acquittal may he distinguished from discharge. Apparently it is acquit- 
tal or discharge according as the Deputy Gomniissiouer describes it to be one or 
the other. 

The Commissioner has a limited power of interference in revision, on the 
ground of a material irregularity or defect in the proceedings or a miscarriage 
of justice. Tie cannot, however, set aside a finding of fact come to by a 
jirga. 

WliGre a fine is imposed on an accused belon^ng to a ‘‘ Frontier tribe ” 
the Deputy Commissioner may, on the recommendation of the Council of Elders, 
rcieovor it from the relatione or fellow tribesmen of the accused. 

(2) ProcMdwgf! againat persons and communities alleged to he ■-riJtr; -if 
aerfaiu m.isdcmmnoUrS) not dealt with as specific offences. — ^There arc 
'"■.'■.'’ifmahy directed against “ Frontier tribes ” or members thereof acting in a 
liostile manner. The Deputy Commissioner may, in such esses, seize them or 
■(lir'ir |;ropcri'y and confiscate it wherever found in the British territory. He 
:may debar them, from entering into, and access to, British territory. If the 
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expression “ Frontier tribe ” (which is not defined and is vagne), is not appli- 
cable to British subjects residing in British territory, the provisions confer 
exceptional powers to be exercised against aliens practically at war with the 
British Q-overnment. 

The Deputy Commissioner is empowered to fine a village as a whole or part 
of it, if he believes that the inhabitants thereof connived at or abetted the com- 
mission of an offence, or failed in the discovery or arrest of the offender, or con- 
aoived at the escape of an offender or suspected' offender, or suppressed evidence. 
He may, likewise, fine the whole village or part thereof, if within that area a 
person has been dangerously wounded or the body is found of a person believed 
to have been unlawfully killed, unless it is proved that there was no remissness 
on the part of the person or persons seeking exemption from the fine, the onus 
lying on such person or persons. The Deputy Commissioner need not record 
any evidence, nor is any necessity, so long as he is in possession of information 
which satisfies him that the inhabitants are iiable. 

There are drastic provisions, inclnding orders of forfeiture of remission of 
revenue and public emoluments, for recovery of fines, as if it were Grovernment 
revenue. 

A person earrjdng arms in suspicious circumstances, and taking precautions 
to elude observation or evade arrest at night within Cantonment and Municipal 
limits, is liable to be sentenced to 5 years’ rigorous imprisonment. 

A married woman, guilty of sexual intercourse with a person who is not 
her husband, is liable to be sentenced to 5 years’ rigorous imprisonment. 

(3) Preventive measures in certain cases, including those of 

crime. — The Government is empowered to order, for military reasons, the re- 
moval of any village in proximity of the frontier to another site within five miles 
of the previous site, and to award such compensation as appears to it to be just. 
Its direction in this respect is conclusive. 

No new hamlet or village habitation can be erected within five miles of the 
frontier without the Commissioner’s previous sanction. 

No new ‘ hnjra ’ or ‘ ehawk ’ (common male apartment for a village or part 
thereof) can be erected nor can an already existing building be used as such 
without the Deputy Commissioner’s written permission. 

The Deputy Commissioner can order demolition of a building which, in Ms 
opinion, is habitually used as a rendezvous or otherwise by bad characters. 

The Deputy Commissioner can fine a village community for failure to pro- 
vide the customary watchmen, and the fine can be recovered' like Government 
revenue. 

The Deputy Commissioner can expel from, or intern within, the North- 
West Frontier Province a person who is, in his opinion, a dangerous fanatic or 
belongs to a frontier tribe and has no ostensible means of subsistence, or has a 
bloodfeud or has occasioned a cause of quarrel Hkely to lead to bloodshed. 

Private individuals are empowered to arrest persons guilty of cognizable 
offences in certain eases other than those referred to in the Criminal Procedure 
Code. 

A Police officer can arrest, without warrant, a person accused of an offence 
under section 498, Indian Penal Code. 

The Deputy Commissioner is empowered to order a person to furnish 
security for good behaviour, or keeping the peace for a period not exceeding 
three years, if he thinks it necessary to do so, for preventing a murder, culpable 
homicide not amounting to murder or dissemination of sedition. He is, likewise, 
competent to order, on the recommendation of a Council of Elders, all or any 
of the members of families between whom a hlood-fend exists or is likely to come 
into existence, to furnish security for a period not exceeding three years. 

The Deputy Commissioner is not bound, in any case, to require a person 
proceeded against to show cause why an order shotild not he passed to his pre- 
judice, though he may do so if he thinks fit. He need not record, or hear, evi- 
dence, and may act on the police report or other information. 

(4) Revisions.— liio anpenl lies from any order passed by the Deputy Com- 
missioner in any case. The Commissioner can interfere in the exercise of his 



revisional power, but has no authority to set aside the finding of fact arrived 
at by a Council of Elders, except in cases of material irregularity or miscarriage 
of justice. 

(5) Incidental powers exercisable by the Deputy Commissioner . — These re- 
quire no special mention. 

It cannot be denied that the powers conferred by the Frontier Crimes Ee- 
gulation on the executive authorities, and briefly described above, are as exten- 
sive and as free from judicial control as they could possibly be. How far such 
extensive powers may be exercised for the good of the people or otherwise must 
largely depend on the personal factor in the administration of a district. The 
disparity between this system and that obtaining in tlie rest of India is so great 
that only a correspondingly great divergence of the conditions in the two can 
justify them. 
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CHAPTEB in, 

Tiie outlines of the Frontier Crimes Eegulation, as given in the preceding 
chapter, provoke the enquiry as to v?hy it shoiild have been found necessary 
to enact a regulation wliich, to say the least, is oi:t of the common, inasmuch 
as it established a dual system of administration ox civil and criminal justice. 
Side by side with the laws and the machinery for enforcing those laws, the 
Eegulation has brought into existence a parallel organization of the nature 
described. To find the reason which led to the passing thereof, we must take 
a retrospect of the conditions which were originally held to justify it. 

There are three important landmarks in the histoiy of the present Frontier 
Crimes Regulation, first, when the Regulation of 1871 was passed, next when 
the Frontier Crimes Regulation of 1887 Avas enacted with drastic provisionsj 
and lastly when it was re-enacted in 1901 with still more drastic provisions. 

The first regulation (1871) contained about a dozen simple rules, which 
for facility of reference are reproduced in Appendix TV to this report. 
There was no pronsion for trial of civil cases by the Deputy Commissioner. 
In criminal cases he had no power other than that of making reference to a 
“ Council of Elders ’ in cases in which “ a person is accused of murder or 
other heinous offences, and sufficient proof is not forthcoming for judicial 
coixAielion ”. The Elders could decide the case themselves, but could not pass 
any sentence other than one of fine. 

From this small beginning it has assumed its present proportions. On 
each occasion when its provisions wore made more stringent, the reason 
assigned was the same, viz., the increase of the number of murders and other 
offences involving violence. 

After annexation in 1848, the settled districts remained subject to the 
ordinary civil and criminal laws in force in British India till 1871. Authentic 
statistics of crime between 1849 and 1871 are not available, nor were any 
referred to in the letter of the Lieutenant-Governor proposing the Regulation 
of 1871. But we have found the following useful information on the subject 
in Mr. Elsmie’s *' Notes on Crime and Criminals on the Peshawar 
Frontier ” : — 

“ At the time of annexation of the Punjab in the year 1849-50, murders 
or crimes accompanied by murder are said to have been committed at the rate 
of one per diem in the Peshawar District. I have not been able to procure 
any trustworthy statistics for the first three years of our administration, but 
there is the authority of Major James, late Commissioner o_f the Division, for 
the statement that 139 murders took place in 1851. (Judicial Commissioner’s 
Annual Criminal Report for 1860, paragraph 186.) 

“ The first annual returns of crime ever furnished for the Peshawar 
Division were those for the year 1853. The Judicial Commissioner in his 
report for that year wrote. (Judicial Commissioner’s Criminal Report for 
1853, paragraph 400.) 

“ Towards the close of 1853 a bare statement of the number of crimes 
that occurred in the Peshawar District during the year 1852 was supplied. 

“ The amount of crime it exhibited was quite appalling and .showed that 
in the Peshawar valley every species of crime was perpetrated on an extended 
scale. 

“ The number of murders in 1852 was 72, in 1853 it was 83. The Judicial 
Commissioner regarded the returns for that^ year as exhibiting a ‘ fearful 
array of crime.’ (1852-1861 Judicial Commissioner’s Criminal Report for 
1853, paragraph 409.) 

“ Passing over the years 1854, 1855, 1856, 1857, 1858, it appears that 
considerable improvement had taker; place in 1859. The Commissioner 
Major James, then wrote (Judicial Co.ninlspioaor’s Criminal Report for 1859’ 
paragraph 482) : ‘ The number of violent crimes has annually decreased as 
much as can be expected on this border ’. 

“ The number of murders had fallen from 83 in 1853 to 43 in 1859 In 
1860 there were 44 murders. In 1861 no material change seems to hare taken 
place. 

L 606 ED 
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“ In the next six years the nnn\hers were as follows (1862-1872 Eoporft 
of Inspector-General of Police for 1871, paragraph 40) : — 

Year. M orders. 


1862 

1863 

1864 

1865 

1866 
1867 


43 

27 

55 

65 

65 

67 


“ In 1868, however, the nninher rose to 80, in 1869 it fell toi 73, hut during 
1870, 1871 and 1872, the numher of murders was 92, 93 and 103, respectively 
(Chief Court’s Criminal Reports for 1869, 1879, 1871 and 1872.) 

The figures given in the above extract pale into msignificance when we 
compare them with those of recent years. It is, however, clear that, at the 
time of annexation, one murder a day or 365 in a year, was the average, and 
no little credit is due to the administration of laws in force between 1850 and 
1871, during which period the number of murders in Peshawar District ranged 
between 55 to 92, except in 1868, which recorded 43. This was, however, 
regarded as sufficiently disquieting to induce the Lieutenant-Governor to study 
the conditions of the province by personal enquiries in course of an extensive 
tour of all the settled districts on tlie Frontier. The conditions found by him 
were desciibod in his recommendation to the Government of India for enact- 
ment of the first Regulation of 1871. He said : — 

“ 2. His Honor has visited in succession the districts of Dera Ghazi Khan, 
Dera Ismail Khan, Bannu, Kohat, Peshawar, and Hazara, and has made the 
fullest and most searching enquiry into the condition of the border, the 
officioncy of the Police and Militia, the character and amount of crime, and the 
relations of the tribes residing in British territory with those beyond the 
border. The Lieutenant-Governor has been aided in this enquiry by the 
experience of many frontier officers possessing groat local knowledge, and 
bad besides the advantage of consultation with Mr. ,T. S. Campbell, Judge of 
the Chief Court at Lahore, who accompanied his camp. 

The recommendation of the Honourable the Lieutenant-Governor con- 
tained in the Itules annexed to this letter arc thus the result of the most 
careful local enquiry. If approved by His Excellency, it may, the Lieutenant- 
Governor believes, be reasonably hoped that their action will in no way 
weaken the authoiity of the Courts of law^ while they will materially streng- 
then the hands of tlio offic(n's who are ros|)onsible for the general peace and 
good management of the several districts. 

“ 3. By proposing the accompanying Rules, the Lieutenant-Goveruoy 
does not desire it to be inferred that the Frontier districts of the Punjab 
Jiave become of late years more difficult to manage and their inb.abitants less 
amenable io the laws which prevail generally in the province. The contrary 
is undoubtedly the case. Certain offences have, indeed, increased in a greater 
ratio than anv ineroaso in the population can he held to justify. Some 
classes of offences against property, and in the Peshawar and part of the 
Rmmu Districts murders have largely increased ; nor in the latter case is 
His Honor pi’epared to sugg(‘sl any reasonable explanation for the increase. 
But the inefficienev of the Police in the districts of Kohat, Bannu, Dera 
Ismail Khan and Dera Ghazi Khan, more especially as regards the success- 
ful prosecution of crime, has been one obvious cause of its increase. This 
cause, it is hoped, may hcMii a great measure removed by the re-organization 
of the Frontier Police which is uoav being carried out, while the re-organiza- 
ti()ti of the Militia, which is also in progress, must have a good effect in 
checking border crime. 

“ 4. The proposals of His Honor are not intended to meet any new 
condition of things in the frontier districts or to put down crime against 
which the ordinary prooessovs of law had heen before found sufficient, but to 
supply a long-acknowledged want, and to give legal effect to action which 
district officers have been ofl.eii compelled in the interest of general tran- 
quillity, to adopt without legal sanction. It is against border crime that the 
rules are directed, the circumstances of which have always heen found to be 
in many instances ineffectual 
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" 5. The Lieutenant-Oovernor is desirous that the character and limited 
scope of the new rules should be clearly understood. He does not believe, 
from a consideration of the proportion of non-bailable to bailable offences in 
the Trans-Indus and Cis-Indus districts, that any case has been made out 
.iustifjnn^ exceptional measures of general application. The bulk of the 
Trans-Indus population is peaceable and well-disposed, and as fitted for legal 
and civilized government as the population of any part of the Punjab. 
There is no necessity, nor is it desirable, to change the existing system of 
administration, to place the frontier under a system of quasi-martial law, 
or to relax, except in the few instances provided for in the lulcs, the law and 
procedure which prevail in the rest of the province ; nor does His Honour 
consider that the action of the Chief Court has had the effect, with which it 
has been sometimes credited, of weakening the authority of the district 
and divisional officers, and making the of crime more difficult by 

increasing the chances of the acquittal of the criminal. In no part of the 
Punjab does the supervision of the Chief Court appear to the Lieutenant- 
Governor to be more needed than in the frontier districts of the Peshawar 
and Derajat Divisions. 

“ 6. What is exceptional in these districts, and demands exceptional 
treatment, is due to their position on a border exposed to the attack and 
depredations of tribes independent of our authority, and of a turbulent and 
viudictive disposition. It is true that the conduct of these tribes has gene- 
rally of late years much improved, and, with one or two exceptions due to 
special causes, they are content to remain on good terms vith the British 
Government, while many of them are abandoning their predatory habits and 
are occupying themselves mth agriculture or trade. But it is necessary to 
make provision in these Exiles for the hostile action of any tribe, as the case 
of the Mahomed Khel Waziris of the Bannu District testifies, while, however 
friendly the general attitude of a particular tribe may be, it is as necessary 
to provide against the criminal intentions of its individual members, who, in 
all Afghan communities, are little subject to the control of the Chiefs 

As already mentioned, the views thus expressed by the Lieutenant- 
Governor were based on the result of an extensive tour in all the districts 
and on enquiries into the conditions then existing, which led him to refute 
the suggestion that the inhabitants of the Frontier districts were less amenable 
to the laws which prevailed generally in the province. But he found that ‘'some 
classes of offences against property, and in the Peshawar and part of the 
Bannu districts murders have largely increased ”. There is no reference to 
any Palhan Code of Honour which loomed largely in the opinions subsequently ox- 
^pressed when the Regulation was ^ re-enacted in 1887 with considerably 
as the characteristic of the “ tribes in denondout of our authority ”, Blit 
widened scope. “ The txxrbulent and vindictive disposition ” was mentioned 
as the characteristic of the “ tribes independent of our authority ’b But “ the 
bulk of the Trans-Indus population is peaceable and well-disposed, and as fitted 
for legal aud civilized government as the population of any part of the Punjab 
It was emphasised that the rules were directed “ against border crime, the 
cix'cumstances of which have always been exceptionable, and to suppress which 
the laws ui force elsewhere have been found to be in many instances ineff ectxxal. ’ ’ 

The Regulation of 1871 was re-enacted in 1873, and again in 1876, with 
very minor amendments, of which it is not necessary to take notice for our 
purposes. 

In 1871, 1872 and 1873 the number of murders was 93, 103 and 73, res- 
pectively, but in 1877 and 1878 it fell to 69 and 53, respectively. The Lieuten- 
ant Governor attributed the result to the quality of the work of the Sessions 
Judge, Peshawar, Mr. Elsmie, who, however,_ disclaimed the credit and was 
inclined to attribute the good result to “ the introduction and judicious use of 
the Frontier Crimes Regulation No. IV of 1873 ”.t Subsequent events showed 
that Mr. Elsmie was too modest in estimatuig his own work and had over- 
estimated the value of the Frontier Crimes Regulation in that respect. The 
fi,gur6s of crime in the years that followed made the satisfaction given by 
those of 1877 and 1878 very shortlived, as statistics for the years 1879 to 
1884 (the num ber of murders in 1884 was 81) sho-wed an enormous increase 

’^Letter No. 172-604:, dated Lahore, 27th April 1871, from Officiating Secretary to the Government 
Punjab, to Secretary to Government of India, Foreign Departmeni. ^ 

•fisotes on crime and criiainals on the Peshawar Frontier by Mr. Elsmie, page 3. 
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of cases of murder and culpable homicide in the Pesha'war"' District and the 
Ptuyab Government set about ascertaining the causes and remedies. The 
theory which found favour in that connection was that the Indian Penal 
Code and the Criminal Procedure Code came into force in 1861, though their 
full effects were probably not foit for the first two or throe years of their 
operation ; the Chief Court, consisting of two Judges, was established in 
1866 ; and a third Judge was first appointed at the close of 1839, with the 
greater elaboration of the judicial machinery the number of murders actually 
increased.” ! 

It may be pointed out that the number of murders was much less between 
1851 and 1871, before the first Eegulation was passed and when ordinary 
laws were administered h 7 y the criminal courts of the province. Consistently 
with that theory, the laws and the courts referred to should have been done 
away with for the settled districts, as was in fact proposed ; hut the Lieuten- 
ant-Governor overruled the suggestion and said ; — 

“25 The measure would be unnecessarily retrograde and wouldy 

His Honour believes, tend to defeat the object in view w^hich is to gradually 
train and win over popular sentiment to tlie side of civilized administration in 
the matter of protecting human life. ^ The regular system fonndod on' the appli- 
cation of scientifically framed laws Is, where it can operate and where society 
has made some considerable advance, far more certain and therefore far inoi-e 
just than the looser system founded on personal and local knowledge and beliefs 
which naturally form a part of primitive social conditions. The Lieutenant- 
Governor would retain the regular system, both because he believes it to be the 
best system where it can bo made to act and because even where it can act only in 
some cases and not in all, it is an instrument of popular education. The 
people should learn by evpevience that it can work successfully when they are 
willing to help its operation. But side by side wuth that system we must 
maintain the system of the Council of Elders with extended functions and 
powers to meet the specially backward state of the country, and to stop the 
conflict between Pathan laws of honour and the civilized jurisprudence of 
British Courts, which is the main cause of the whole difficulty. In this way 
we can supply the olomont of personal and local knowledge which must, in 
existing drcumstancos, be admitted as the suhslitute for judicial proof. 
Whether a case should go to a jirpia or follow the course of appeal up to the 
Chief Court is mainly a matter of evidence. If sufficient evidence of a trust- 
worthy kind is forthcoming, there is no reason for resort to the more primitive 
procedure. Where evidence is denied or falsified, the jirga is obviously the 
proper tribunal to deal with the case.” 

In forwarding the draft regulation to the Government of India, the 
Lieutenant-Governor of the Punjab justified the system he was proposing to 
introdneo on grounds which may be stated in his own words. He said : — 

“6 _.It is with regret that the Lientenant-Govemor records that the 

statistics of crime for the Peshawar District during the year 1885 show a 
still further increase in the number of murders, which reached 101, or a higher 
figure than has yet been recorded, except hi the years 1851 and 187^ At the 
present time the Deputy Commissioner of Peshawar computes that there are 
as many as two thousand murderers at large in the Peshawar District ; and 
this result is not to be wondered! at when the same officer states that only one 
out of every six murderers is convicted. The c.ansos which have led to this 
state of thing are to he found mainly in the state of society which exists on 
the northeni frontier. Setting aside the ease of murders, the criminal adminis- 
tration is steadily improving, and the working of the police affords little 
ground for adverse criticism. But according to the Pathan Code of Honour, 
murder under eoriain conditions is not a crime but an obligation. The popular 
feeling is either on the side of the murderer or is apathetic. Thus evidence 
sufficient to procure conviction under the ordinary procedure is rarely forth- 
coming, and when it exists is generally mixed with wholesale perjury and the 
iinidicalion of innocent persons, making it impossible for the Courts to con- 
vict tlwi criminal. These conditions, which have been detailed at greater 
h'ligtli in paragraplis 6-8 of the letter above quoted (No. 176, dried 15th' 
Pehrnary 1886, to the Officiating Commissioner of the Peshawar Division) 
were fully taken into consideration when the Frontier Eogulations of 1872 
187.3 and 1876 were passed. So far as the provisions of these Begulations 

•Tjctior No. 17C, dated 1.5th Pehrnary 18S0, from the Secretary, (Jovemment of the Pumah 
to the Officiating Commissioner and Superintendent, Peshawar Division. 
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liave enaWed tlie local ofScers to deal a soioewliat moro Tongli and ready 
Mnd of justice in cases of heinons crime tliey have been productive of good 
resnlts. Trial hy jirga has often led to the conviction of persons regarding 
■whose criminality there was little doriht, hnt against whom evidence would 
not have been forthcoming in the ordinary courso. No serious cases of abuse 
of this jurisdiction have been brought to light ; and the unanimous opinion of 
the local officers is that it should he further extended 

The system which v^as being inaugurated hy the Eegulation was seriously 
challenged hy Mr. Justice Plowden of the Punjab Chief Corrrt. All the Judges 
of that Court strongly protested against a clause of the original hill, which 
proposed to associate the Sessions Judge with reference to a Council of Elders 
where evidence not sufficient for a judicial conviction. The clause was 
accordingly so amended as to anahle the public prosecutor to withdraw a case 
from the Court of Sessions before the passing of the final order, even after 
the verdict of the assessors, and to have it rcfei-red to a Council of Elders. 

Some remarks of Mr. Jnstice Plo%vden on the proposed regulation may 
be usefully quoted. He said ; — 

“ The general criticism to which the report and recommendations of th© 
Committee stiike me as open is that they seem to assume — 

(1) That new methods based on new principles are necessary, without 
demonstrating that methods based upon and involving merely 
new applications of recognised principles must prove inadequate ; 
and 

,2) That the criminal population of the Frontier is a class siii generis, 
differing largely in essential points from the same class else- 
where. 

“As to the first maiter, it is enough to observe that the proposals sub- 
mitted to the Grovernmeut include a new and rather startling jurisdiction hy 
which to he a ^ reputed assassin ’ is constituted a highly penal offence, and 
the offender is liable to conviction hy a Deputy Comimssioner without being 
made aware what the evidence against him is, and by whom it is ^ven, and, 
as I understand, without appeal, but subject only to confirmation by the Com- 
missioner. 


“ It is also proposed to extend very largely the scope of the jurisdiction 
of Jirgas, and pro tanfo to exclude the jurisdiction of the ordinary courts. 
This change is introduced hy transfening to the Deputy Commissioner the 
power of punishment which is now entrusted to the Jirga, and to make the 
finding of a Jirga the foundation of sentences hy the Deputy Commissioner, 
which may extend’ to seven years’ imprisonment, instead of a fine, as at 
present, these sentences also not being open to appeal in the ordinary course, 
though liable to be revised by the Commissioner. 

“ I will^deal briefly with these proposals presently ; but I would first 
point out, with reference to the second remark above made, that unscrupulous 
■witnesses, and false evidence for the prosecution as well as the defence, are 
daily occurrences in criminal trials throiighont the Proriuce ; and that the 
population at large, elsewliore than on the Frontier, is extremely apathetic as 
to endeavouring to aid the executive authorities in bringing offenders to jus- 
tice. In two respects, however, the Pathan criminal surpasses criminals of 
the ordinary type. He is more prone to take human life, and he very rarely 
confesses either out of court or in court ”. 


Dealing with the proposed provisions regarding “ reputed assassins ’% 
he makes some observations which may be applicable to other cases as well 
“I greatly doubt the wisdom of the concurrent jurisdiction of the Deputy 
Commissioner and of the Jirga over eases of this kind. Apart from any 
personal leanings, due to the habits of official judicial life, in favour of inquirv 
m presence of an accused poi-son, I share with probably most Englishmen a 
national prejudice agaiust secret and underhand dealings, eapeciailv when a 
Judge is party to_ the transaction. The case is aggravated when ‘the other 
dealing is one of a false, unscrupulous, treacherous and vindictive 
class hke the typical Pathan. xAs soon as it is known that there are two 
tribunals before which a roan can be charged as a reputed assassin, with the 


^Letter Isio. 
Secretary to the 
.Secretary to t3ie 


^10-S., Bitnh. 17th Setiipirlier 1886, from W. M, Yoari^, 

Govermricnt, Piinicb and its to H. M. Durand. Esquire. 

Government of Ijodia, Poroign 


Esquire, 

<3.SX, 
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same sentenee on conviction, one of which, a single Unropoan officer, will fahe 
evidence secretly, while the other consists of several hlath^e niemhers, who> 
take evidence openly before the aecnsed, if is mosf likely that informers wiK 
select the former tribunal, and withhold information from the latter. This 
will be esj'jecially so in cases of false mfuesses, in which the chances of detoc-^ 
fion of falsehood will be minimised. Given to jirg’a fribanals only, ©very hnno.^t- 
iiiformer could contrive to convey his information secretly to some member of the' 
Jirga, a hody^not restrained from being influenced by information irregnlarly 
deriverh and the best of them would face the Jirga openly. The less eiieourag'o- 
ment tJiai is given to false informers the better, I venture to think, for the coin- 
nmnitv and for the Government/’’ 

The Regulation of 1887 received in due course the assent of the Governor 
General. Its object, as stated in the heading, was “ Suppression of crime on 
Punjab Frontier It was administered for 14 years and in a large number 
of cases sentences of imprisonrnc-nf not exceeding 7 years were passed on 
definite findings of the ‘ Council of Fklcirs ’ that the accused had committed 
the offence of murder. If was realized hy 190(1 that figures of violent crime 
in general and of niucde^’ in particular had inaintained a steady upward 
tendency and by 189'8 had reached the highest limit ever recorded before. 
Fresh legislation was proposed ; the immediate cause of the ease being taken 
up was the ’'■* starling increase in murders Jt was thought that a sentenee 
of seven years’’ rigorous imprisonment, which alone could be passed on the 
findings of * Councils of Elders/ was nc«t sufficaently deterrent. Accordingly, 
it was decided to amend the Regulation of 1887 liy adding more strijjgent 
provisions, notably one which empowered the Deputy Commissioner to pass 
a sentence of imprisonment up to 14 years, instead of 7, on the verdict of 
guilty returned by the Council of Ffiders. A Commifteo of three distinguished 
officers was constituted to draw up a new bill. Two of the members strongly 
opposed the limit of sentence being raised to 14 years, while the third favoured 
it. The Lieutenant-Govornor accepted the latter’s view' and in disposing of the 
dissentient opinion, of the former, namely, that the jirga sj’stera could not be 
trusted to that extent, he (the Lieutenant-Governor) observed as follows : — 

“ With roforonee to the view that the jirga system cannot be trusted a 
grout deal might be written. The system is admittedly a pis alter. 
It has boon created because of the impossibility of securing convic- 
tions in a certain class of cases by the Judicial Courts, the discovery 
of such cases being of supreme importance to the administration, 
and being cx-Jiypotliesi possible by means of the jirga system. 
Apart from the safeguards which have now been provided in the 
revised draft, there is one permanent safeguard, vis., that the 
Deputy Commissioner is not obliged to convict. True, it is difficult 
for him to go behind the finding, but he may reject it, and ought to do. 
so, it he is not satisfied that it is well founded. This system has, 
according to general opinion, been of great value, though it has 
not been without its inherent defects. No one suggests that it 
should be abolished or ventures to substitute an alternative. Its 
first introduction was followed by a great decrease in crime. Since 
1898 crime has increased, and some are doubtful whether this may 
in part be duo to the jirga system being discredited. Sir Mack- 
worth Young finds no warrant for this. Yiolent crime has increas- 
ed in other ]iarts of the province, and the frontier disturbances of 
1897 wore found to produce a recrudescence of heinous cases. On 
the whole the experiment must be pronounced a success. His 
honour goes further and says that it is a clearlv established success. 
Numbers of beinous criminals have had punishment dealt out to 
them who would otherwise luive gone free. The conviction of the 
inimcent may happen : it happcjis in the Judicial Courts : but the 
opinions reveal no sense of a imhlic wrong due to the system : 
some officers go so far as to say that they believe failures of justice 
under the system rarelv happen 

Til view of the object of the Reflation of 1887, as stated in the preambh^ 
(hereof, namely, supprc.s.siofi of crime, and in view of the avowed necessity for 
more stringent rules, viz., lieeause “ since 1803 crime iiad increased ”, it is“diffi- 
cnlt to aprircciate the remai'k that on the whole! tho experiment must be pro- 
nounced a success and that it is a clearly established success * 


No. SH5, dated 12tii Jely lilOO, from tho ()i:;e;;.!i]i-..' Seorciiirv to Govei-aineat of tho. 
Ptinjab, to the Seeretary to tlio Oovej'ument of India, Foreif^ri Dei>artniout. ' 
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The Regulation of 1901 became law on the 18th September 1901 when it re- 
ceived the assent of the Governor General. The object of the Eegulation of 
1901, like that of its predecessor, recited that “it is expedient further to pro- 
vide for suppression of crime in certain Frontier districts 

About 30 years have elapsed since the present Regulation was passed and 
about 45 years since that of 1887, leaving out of account the first regulation of 
1871, which provided for a sentence of fine only and was, therefore, of no deter- 
rent effect. We have now to take stock of things to see if the object aimed at 
by the Regulation has been attained in any measure and, if not, what is the pro- 
per remedy. A glance at the statistics for the Peshawar District since 1901 
will show that the number has kept on steadily increasing, the upward tendency 
being more marked after 1906, and phenomenal from 1917 onwards. We do 
not think the figures for 1917-1922 can be explained on the ground that war con- 
ditions, the aftermath of War and the non-co-operation movement were respon- 
sible for the abnormal increase, as during the years 1925-29 the number of 
murders is not by any means less. The number of murders in 1929 (268) is 
nearly three times of what it was in 1870 (i.e., 92), the year immediately pre- 
ceding the first Regulation, and a little less than that when compared with the 
number recorded in 1885, almost on the eve of the Regulation of 1887. 

What is true of the district of Peshawar is, to a great extent, true of the 
districts of Bannu and Kohat. We have chosen Peshawar for statistical pur- 
poses as figures of crime for other districts are not available for the years 
Itctween 3851 and 1870 and for some other years and as opinions expressed on 
tbe bills of 3872 and 1887 made reference to the Peshawar district only. Tlie 
cases of Hazara and Dera Ismail IHian stand on a different footing. TJie num- 
ber of murders in these districts was not very large at any time, and the increase 
has been no more than in any other part of India, e.ff., the Punjab. 

How far this state of things is attributable to the Frontier Crimes Regula- 
tion is not a question which calls for discussion at this stage. The critics of the 
Regulation maintain that, among other reasons, sentences of imprisonment 
passed in a large number of murder cases every year tried under the Frontier 
Crimes Regulation are responsible for the increase of crime of that description. 
The advocacies of the Frontier Crimes Eegulation, while supporting the system, 
admit iis short-coming in that sentences of death cannot be passed in cases of 
murder tried thereunder. Some of them desire its extension in that direction.* 
This attitude is perfectly logical in view of the past history already narrated. 
It must, therefore, be taken as common ground that the present conditions, 
inter alia, demand that in all murder cases, however tried, there should be no 
hindrance to the extreme penalty of the law being inflicted. 

The question of extension, retention or modification of the Frontier Crimes 
Eegulation, is, by the terms of reference to this Committee, to be considered in 
the"^ light of the peculiar conditions, if any, of this province. We take it that the 
conditions we have to take into account are those which make a special law, like 
the Frontier Crimes Regulation, imperative or, at least desirable. Tins being 
BO, the Committee put in the forefront of the questionnaire issued by it, the query 
as to what those peculiar conditions are. Every province has some conditions 
peculiar to itself, and the mere existence of certain conditions which are not found 
elsewhere or are not found to the same extent will not necessarily 
lead to the conclusion that a particular law should apply to it. There must be 
, such a relation between the conditions and the law in question as to make the 
latter a remedy for the former. 

A number of witnesses have mentioned certain conditions which exist in 
the province and some characteristics of Pathans who predominantly inhabit 
it, and though there are differences in the mode of expression, they range under 
one or the other of the following heads : — 

(1) Proximity of the North-West Frontier Province to the independent 
tribal belt, which results in — 

(а) social intercourse with tribesmen, 

(б) fugitive criminals from British India finding a safe a.sylum, 

(c) the illicit importation of arms to British territory, and 

(d) influx of tribesmen who are unruly and not easily amenable to law, 

all of which tend to increase crimes of violence ; 

•Messrs. J. H. Adam and 0. K. Caroe. 
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(2) Habits of blood-feuds ; 

''3) Tbe Patban sentiment, grandiloquently described as tbe “ Patban Code 
of Honour ”, vhich maizes him vindictive and in certain circum- 
stances makes it a man’s duty to commit murders, e.g., where a man 
is dishonoured through sexual relations between his -wife or other 
near female relative and her paramour, in which case the stigma 
can only be removed by the murder of both the offending parties ; 

(4) The natural tendency frequently exhibited by Pathans to resort to 

violence on slight provocation ; 

(5) Paction feeling which results in the suppression and manufacture of 

evidence in order to involve as many persons as possible of the 
opposite party, thus spoiling eases for the ordinary courts, and re- 
luctance on the part of distinterested witnesses to give evidence. 

(G) Existence of a class of hired assassins ; 

(7) The large number of murder cases and other oases involving violence | 

and 

(8) The custom regarding marriages wliich at times lead to a breach of 

the peace. 

'The conditions tlius categorically mentioned have not been referred to by any 
one particular witness. Each has emphasised a few of those enumerated above ; 
but no one has mentioned any which is not covered by one or the other of them. 

Many of the characteristics referred to, are generally the outcome of the 
tribal system under which the people manifesting them have Hved for a consider- 
able lenglh of time. In that stage of civilisation 'people cannot but avenge per- 
sonal wrong by what is called taking the law into their own hands in the absence 
of all laws, criminal and civil, whose place is filled by certain customs loosely 
ex])ressed and understood by people who are illiterate, and in the absence of any 
State to enforce private rigJits and obhgalions. In a society constituted on that 
footing the leading men of the tribe must, in the nature of things, decide all 
matters affecting the tribe as a whole and its corporate existence, and only 
iucidontly take cognizance of private affairs when their authority is invoked. 
There is no machinery by which, in such a system, the decision of “ grey- 
b('ards ” can be enforced, except by a resort to social boycott or causing damage 
to the offender by burning his house or otherwise. It is inevitable, in these 
circuuj stances, that the person wronged should find redress for himself by takiirg 
a life for a. life or other serious wrong, and his holificssncss in that respect would 
bo an indication of Inferiority, want of courage, resources and other fine quali- 
ties of man. It follows as a eorrolary that it is a point of honour to avenge 
. one’s wrong. It is only an extension of the foregoing doctrine which gives rise 
to what is known as blood-foud. Wliore one kills another, replying on the 
justice of liis act, but the relatives of the murdered person regard it otherwise 
jmd, tljorofore, a wrong calling for redress, which can bo had only by murder- 
ing tile wrong-door oi* his neai* relative, the second murder will, in turn, necessi- 
iatc a third murder by tliose who regarded the first as an act of justice. The 
blood-f c-ud thus created gives rise to a vendetta, which will go on ad infinitum 
for till good relations are restored by an amicable settlement, such 

as ’.a- \i> .>;< •„ of 1)lood-monoy, which is not looked upon with favour, being a 
sigui ot inability to take revenge, or by the marriage of a girl of one family to 
a man of another. But in a society which is subject 1,o an organized form of 
Ooverument, anything resembling what has been deseribod should have no occa- 
sion to exist. Whore it is the duiy of the State to punish serious crimes, and it 
functions for that purpose, the necessity of blood-fonds and vendettas disap- 
pears. The machinery provided by tlie State does what a person wronged 
would do for himself, if he could. Such a machinery has undoubtedly existed 
in this province since, at least, 1840 ; and if blood-fends and vendettas and a 
feeling of revenge for heinous crimes have not disappeared, it is because they 
once formed part of the tribal mode of life that thoir ancestors led, and which has 
been to some extent kept alive by tradition. At the same time the inOnence of 
Iradition grows weaker and -weaker with the advancement towards civilisation. 
That a disintegration of the tribal system has taken place in the North-West 
hh'ontier Province in most respects can admit of no doubt. Even before the ad- 
v(>nt of the British Government, during the Sikh rale which lasted from 3838 to 
1848, if not also during the Durrani rule before it, the tribal system was rapidly 
disintegrating. This was indeed inevitable in view of the introduction of a 
foreign government. 
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"DiG pi'oefeSii of dlsiutcgi'atiou WcW very rapid after aniicxalioii in 184-9. Tlie 
<c'l'onomic and administrative conditions prevailing hi this province assimilated 
to those of tlie Puiijan, of which it formed part till 1901. The village has been 
the unit for all administrative purposes, here as elsewhere : a group of '.-iilages 
foi'Uiing a itarganah, a number of parganahs fonning a tahsil, and a few talisils 
forming a district, with the usual hierarchy of officials, ranging from putw’ari 
andchaukidar to Deputy Commissioner and District Magistrate. Direct respon- 
sibility of the individual land-owners to the Government, criminal liability for 
certain acts strictly defined by the Indian Penal Code and other penal statutes, 
civil rights and obligations clearly marked out by laivs scientifically diawii up, 
aaid a highly organized machinery for the enforvement of such rights and liabi- 
ties could not leave any room for a tribal system to function. 

^Groups of villa,ges may be found inhabited by the same class of persons 
having' the same tribal names ; but tliere is no community of interest of any kind 
between any two vUlagcs, except that their inhabii-‘'nls profess the same reli- 
gion and have the same socml etiquette and traditions. A number of villages 
all inhabited by homogeneous people, for instance Jats iir the Punjab or Raj- 
puts in the United Provinces, is not an uncommon pbenomena in othni- jrrovinces. 
Within the village there are divisions aird suh-divisions of tennr'es and fractional 
shares helonghrg^ to individuals. Each “grey beard” may have iufiaenoe in 
his own^ family^ circle, as elsewhere in the country ; but apart from the respect 
which his position and age entitle him to, he has no anlliority ovc-r tlic* younger 
generation of the vrllage. It is noteworthy In this connection that, when a vil- 
lage is filled^ as a whole under section 22 'Frontier Crimes Regulation, the fine 
has to be distributed over so many house-holders, exclndiiig wudows and 
orphans, the order always making 'a clear distribution in this' behalf to avoid 
endless disputes in ascertaining the individual liabilities. The expression 
‘ ‘ village community ’ ’ occurs in many sections of the Frontier Crimes Regula- 
tion, aird the words frontier tribe ” have reference to a trans-border tribe. 

It is remarkable that in rural areas the same customs are in force as re- 
gards inheritance and other allied matters as in the Punjab. They are based 
mostly on Hindu law, and have certainly no resemblance to Muhammadan law. 
Adoption is very common ; sons exelitde daughters ; widows have a life-interest 
and reversionary interests are recognized. As already stated, a gmtp of villages 
may^be found to be inhabited by people of the same clan but commou origin 
and identity of manners and customs are tbe only charaoleiistics which remind 
one of by-gone days when they were subject to a tribal system. 

It has been freely stated before us, without a serious challenge, that the 
Hindus ^and Siklis have the same manners and mode of life as the Muslim 
population of this province, and are animated by the same feelings In every- 
day affairs of life. 

In urban areas one does not find anv trace of the tribal system. The 
population which has a fair element of non-Muslim and non-Pathan 'inhabitants, 
are hardly distinguishable from those inhabiting a Punjab town in which liie 
Muslim element predominates. 

Education, facilities of communication with the rest of India, business 
relations and other civilizing infinences, which have been at work during the 
last 80 years, could not have failed to alter the social and moral ideas of the 
people of this province. In general advancement, except in the field of polities 
they arc not behind many provinces of India. If literacy is any test and we 
think it is an important test, they are ahead of the Punjab and United Pro- 
vinces. According to the figures of the census of 1922, the percentage of literacy 
in this province was 3.9, while it was 3.8 in the Punjab and 3.4 in the Ui'ltcll 
Promnees. Every district officer who has appeared before ns has testified (o 
many good qualities of the Pathans of this proAdneo. His manliness, hospita- 
lity and urbanity of manners, not to speak of his military achievements are 
the ontstanding feature.^ of his character. ’ 

The following descrintion of the population in rural areas has been given 
to us by a reliable gentleman, well acquainted with rural conditions hchig 
himself a landed proprietor and belonging to a family residing in a rura ' 
area 

The Mohammadflu masses in his province are fairly well-informed 
They know things about their own religion. Everybody gets ludi- 
mentan^ education in the mosques and knows how to sav his pravc’u 
Most of them know how to read the Quran. The majority of them 
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can also read Puslito, which, is written in Arable characters 

Eveiy body who can read Pushto can also read Urdu, though he 
may not be able to undevsttnid the purport of what he I’oacls 
....... . Every village receives one or two newspapers. In every 

village there is a hnjra. It is a sort of club or a gl^est house. All 
sorts of questions : social, political and economic are discussed there. 
My clients from rural ai'cas exhibit considerable knowledge and 
intelligence in giving instructions.’' 

In a recent pronouncement, the Honourable the Chief Commissioner 
expressed himself in the following terms ; — 

“ The people of the h'ortli-West Frontier Province claim, and I, who 
have spent so many years among them naturally supimid that claim, 
that they are in no way inferior to those of any other pi'ovince of 
India or indeed of auy other country in the world.”* 

Some witnesses referred to the tribal system a.s in “ process of disintegra- 
tion. ”t It is not, hoAvever, stated in what respects it still exists. Wliat they 
]>robably imply is that manners and customs observed in ordinary domestic and 
social intercourse and certain social and moral ideas still persist but are under- 
going radical changes. In this sense, it may be true that the tribal system is in 
“ process of disinlegration.” The Police Administration Beport of 1922 quoting 
from Mr. Adam, the then Superintendent of Police, Peshawar, and now Iho 
Inspector General of Police, states, “ tiihal organization amongst Pathans in 
the district has become more a memory than a living fact.” Conditions across 
the border have been more or less stagnant. TJiere the tribal system with all the 
concomitants, already referred to still prcAmils. Comparative isolation, lack of 
(‘ducalJon and economic resources contributes to a state of stagnation iti all 
walks of life. It is, however, generally admitted that serious crime prevails to a 
far loss extent in tribal territory tlian in British territory, the reason being 
that every one is armed and retribution is sure and swift. Pear of sectional war- 
fare following a murder has a groat preventive effect. The tribal system', which is 
democratic, tliough crude, gives rower oocasious for a conflict of private interests. 
There are no Imsim'ss activities of a character wdiicli may lead to disputes. 
Woman, tfie only other source of violent crime, is subject to such rigorous rules 
of conduct ns to minimize the chances of blood-shed. 

The backward condition across the border has in no sense been a drag on 
tiie ])rogross of the North-West h'rontier Pi’oviuce ; hut its proximity cannot fail 
lo creasG coHaln conditions which adversely alfocl the admiuistralion of this 
province. 

Wilb tlu'se general ohsonmtions, we now proceed to consider how far eacli 
of the several conditions enumerated above exists before considering their 
<MimAi1ative effect on crime. 

fl) {a) The proximity of iho tribal area has the result, in many places, of 
a inimber of villages in iho British Icnltorv being inhabited by people belong- 
ing to the same tribe as those residing not far away from the border. Though 
Iho administrative conditions nnder Avhich the two live are materially different, 
a certain amount of social intercourse is iiiovitahio, haAdng regard to the affinity 
of religion and race existing hotAvoen them. Bnt those residing in British terrE 
tor^' naturally draw their inspiration from British India, with which they are 
iudissolnhly bound up.t It has been incntioned, for instance, that the Yusafzai 
are found on eitluir side of the border ; hut there is a groat difference between 
Iho British Territory section and the Tribal Territory section. The former are 
as advanced in education and in social and economic conditions as any commnnitv 
in tiui province ; no less than twenty of these living in the Mardan sub-division 
belong to the Bar of that place, besides a number of others holding respectable 
Goyoninient appoiutments.'§ 

Wo have it from well-informed ]icrsonaf| that in tor-marriage hot-ween the in- 
habitants of the British territory and tribal lorrilorv is of rare occurrence. 
Some families, for example, the Mohumnds of Oharsadda in the PeshaAvar 
District, have houses in both the territories, probably because they OAvn land on 
eitlicr aide of the border. They are called ‘‘ dokoras It is not, however, 
suggested that this state of things is hv itself the source of an\' serious trouble. 

^Prtx'lanialicrii, dated Oih Mareh 103 f, from the the (-hief < Vnminiasioner, Nortli- 

W<hsl Fronti<jr Province, to the Nawab?;. Khans, liaises and other people of that Province. 

Mr. Foolcs, Superintendent of police. 

i’Mr. Mohammad Safdar Khan, Senior Sul)' Judge, Bannu. 

§Mardan Bar Association. 

8 Mardan Bur Association and KImn Bahadur Saadnddin Khnn, Additional Judicial ComiJRijjaion^n 
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In any case, 'vv’e have found no traces of it in decided cases unless there are com- 
plications arising from the problem of outlaws. 

{.b) It is true that a large number of fugitives from justice find a s.ife 
^isvinm in trilial territory ; their number from Peshawar District swelled to 58G 
by'lDSO.t 

■OutJawst are always a menace to peace and tjfanquillity in British territory. 
'The prevalence of dacoity is attributed to the existence of a large number of ool- 
law's," who gather around themselves accomplices from trans-border people, 
and commit daeoities in the British territory. t The critics of the Frontier 
Chimes Eegulation make the administration thereunder directly responsible for 
this undesirable state of things. It is pointed out that a practice has existed to 
negotiate with the outlaws for conditional surrender. An undertaking is given 
that if they surrender they would be tried under the Frontier Crimes Eegulation, 
fiu that persons guilty of murder wmild escape the extreme penalty of the law and 
he senteneoi'l to a term of imprisonment not exceeding 14 j'ears, Avhich is all that 
Ciiii be awarded under the Frontier Crimes Eegulation.'^ An undertaking oi' this 
kind is given even in cases in which evidence sufficient for conviction exists. |! A 
j-efercnce to this practice was made in the Police Administration Eeport of 1928. 
'file action of the authorities in tolerating a procedure of this kind is intelligible. 
9’'hey do so to avoid other serious offences which certain outlaws are considered 
liively to commit. It has the effect of solving immediate difficulties, but cannot fail 
to create an impression that absconding is part of good tactics and affords a 
chance of avoiding a death sentence, even if there is good evidence. The out- 
laws thus receive encouragemeut to stay away and wait for a favourable oppor- 
tunity of surrendering on terms to be agreed upon. TVe have come across cases 
In which the period during which an outlaw remained in tribal territory was 
taken into consideration in awarding sentence on the recommendation of a jirga. 
In 1920 and 1921 a large number of outlaws sun*eudered on the understanding 
that settlement vdth aggrieved parlies would be arranged. Settlements were 
brought about through conciliatory committeos.f It is not a matter of surprise 
that by the end of 1930 the number of fugitives from the Peshawar District readi- 
ed the high figure of 586. The settlements of 1920 and 1921 have been adversely 
commented on and increase of crime is partly, at any rate, ascribed to such 
scttlemcnts.f But this is in effect a criticism on the Eegulation itself, one of 
the avowed objects of which, since 1871, has been to make a class of eases, in- 
cluding murder, capable of amicable settlement. IMiile it is true that the 
proximity of the tribal area greatly facilitates the absconding of offenders, if, is 
undeniable that lenient sentences provided by the Frontier Crimes Eegulation 
for murder act as an incentive to abscond and to wait till chances of trial under 
tile lugulation are assured either by negotiation or by evidence being weakened 
by lapse of time. Apaid from this consideration the proximity of the border to 
tile offenders’ own residence is itself some inducement to them to go into hiding 
and Ijo at the same time in communication with their relatives. This condition 
i^ not peerdiar to this Province hut exists in other parts of British territorv simi- 
larly situated and bordering on Independent teiritory, e.^., the Eastern districts 
of the United Provinces bordering on the Nepal territory. 1/71181. however, dis- 
tinguishes the case of this Province is the eircmnf!i,anco that fugitives find asso- 
ciates in the tribal area for conmilttiug offences in British Tenitory and in tlio, 
alisonce of any extradition rules the influence of the Political Officers in the 
tribal area is the only check. 

The ‘ forward policy ’ adopted by the Government in the Tribal Territory 
in recent years has resulted in the increased influence of the political officers iii 
that I’erriiory, and a satisfactory solution of the problem may be found in that 
circumstance. The condition in the Tribal Territory, so far as it is contiguous 
to the Alardan Sub-divisions in the Peshawar District, has, we are told, improved 
in this respect through the good relations established between Mian Gul, Walt 
of Swat and the British Government. Injf the Derajat Division, outlaws have 

j *Klian Bahadur Saaduddin Khan, Additional Judicial ConunisHioner. 
i fMr. Books, I.P., Senior Superintendent of Police, Peshawar. 

k JKhan Bahadur Abdul Hahim Khan, retired Inspector of Police, and Bepresentativos, Bar 
sSsooiation, Bannu. 

' ^Mr. ('aroe, Deputy Commissioner, Peshawar, Mr. Books, T.P., Senior Supenntojulcut 

jbf Polic,e, Peshawar, and Popresentatives, Bar Association, Bannu, and many others, 
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Caroe, I.C.S., Deputy Commissioner, Peshawar, and Eepreeentatives, Bar Association, 
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l/een fiui'rcndonng niicondilioiially in largo numbers and/ in consoquenee, lur? 
numljcr of deeoities is said to have considerably decreased during tlie last five 
or six years in Bannu.f 

(c) iChat the inbabitants of tliis Province liave a certain axnotmt of facility 
in die illicit importation of arms from the tribal area, rvhere rifle factories exist, 
can admit of little doubt but tliis circumstance loses all importance in rolatiof* 
to matters with vrliicli this Committee is concerned, as no license is necessary for 
even brooch-loading shot guns iti view of the dangers to which the population 
would bo othcTViser exposed. Shot-guns are used hy murderers, and sotuetimo-s 
the ^ Lor ’i (a kind of sickle), is also used, just as in many parts of the country 
the ‘ gandasa ’ (chopper) is often resorted to. Once a man ma.kes np his mind 
to commit murder, the land of weapon he should use is of comparath'ely 
secondary importance. The illicit importation of arms has little relation to the 
eases of murder one comes across from day to day. It will undoubtedly bo a 
disquieting feature in cases of apprehended rising on a large scale with whieli 
the ordinary penal law, including the Frontier Crimes Begnlation cannot cope, 
and nothijig short, of martial liuv can meet the rcqaircments of such a situa- 
tion. 

(d) LaslLq tinder this head, it has been pointed out that a large nuralscr 
of foreigners migrate to the district of [‘csh.awar every Cold weather.^ The 
Annual "Police Keport for Peshawar District for 1930 menllons the number of 
such visitors a.s 13,700 Afghans and 25,400 tribesmen. It is not said if this is 
n source of danger and if so in what manner. In judging from decided eases, 
records of which hare been examined hy us, the immhor of offences committoil 
in the British territory hy inhabitants of the tribal area is very small. It is In 
ovideuce that an inhabitant of the tribal territory would rather rvait for lii.s 
victim to bo found in his own territory than risk his safety hy committing an 
<» (Teuco in British Territory. 

(2) iJlood-fcudfi.— That cases of murder duo to.blood-foud do occur ir this 
province can ndmft of no doubt. This Is not^ however, a feature peculiar to il. 
\Ve iirid that out of (579 murders committed in the Punjab in 1929 no less than 
49 were rolnrnod as muialers duo to blood-fcnd. The number of such mttrder.s 
in the same year In this province as shown in the Police Administration Eepori is 
considerably liirger, namely, 10(5 out of a total of 490. On examination of the 
records of decided eases, wo were led to the conclusion that the number of 
murders in which the motive of the olffenders vais to avenge a previous murder 
was small It is I’Kissihlo that in such cases, the motive being well known, 
proof sufiieiont for judicial conviction was generally found and many cases of 
lhat doHCviption were not referred to Councils of Elders. We wnfe nevertheless 
somow'hat surprised at lOG^murders out of the total of 490 having' been returned' 
in 1929 as murders committed in pursuance of Wood-feuds. Accordingly all 
■l:)olico I'cporls in ca.scs of ni'iirdors committed in 1929 throughout the province 
wei'e sent for by the 8ecre(ary, wdioso oxamihatjon, and subsequently our own, 
led In the discoA'ory that cases in which blood-feud was afleged to be the motr’o 
was 38. In /fill remaimbig (58 cases motive wa.s either not known or was sail 
(o bo “ previous enmityj’, the cause of which wuis mentioned in some and not in 
others, ^ Pn'vlons enmity ’ is, in many cases according to the facts mentioned 
in (lie ropmds, referable to disputes about land, loans, etc. It appears that in 
Irialdiig fi classification of murder eases the expression “ blood-feud ” was 
used in too comprebonsive a sense so as to incTudo a very large number of casi's 
in which the bfoorl-feud p/roperly so called was not the motive. Of the genuine 

cases above referred to, 17 occurred in Pesbawuir, 11 in Bannu, 8 in TCohat, 
2 in IlaKara and none in ’Dora Ismail Khan, ft is noticeable that one of the,se 
(i:ise.s^is said’ to have ocenrrod betw’ocn two Hindu parties in Bannu in very 
peculiar cii'cnmsia flees. Police invcsligation showed lhat one Aya Ram wais 
sentenced to death for the murder of a Avoman. He made a confession before he 
■vvas hanged in 1922 _tliat lie had been responsible for tiro murder of one Dotana. 
in 1921. In 1929 his brother Chet Ram was reported to have been killed bv' 
Darab, the brother of Dotana. 

It is remar'kablc that in no le.ss than ■fi.’xm murder cases arising out of blood- 
■fend, murdered men had served sentences of imprisonment under the Frontier 

'Malik kliuda Pi!(di.,<h, Ptiblio ProKonitor, Doraiat. 

tKcpnwnt.ii/wi, Par Aproriidion, Bannu, Rial, i, Aids, Appendix lU, 
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Crimes ilegulalioii for the murders which were avenged by their own murders — 
a circumstance ■which sho'ws that sentences of imprisonment passed under the 
Frontier Crimes Regulation do not put an end to blood-feuds. 

The oral evidence of witnesses, who gave merely their own inipreshlons to 
the effect that eases of murders due to blood-feud rarely occur is not of much 
consequence. We think that cases of this class do take place, probably more in 
■vdllages near the border, where people are actuated by trans-border sentiments 
to a greater extent, than in other rui’al areas. Crime of this description is almost 
unkno'wn in urban areas. As already stated, this is not a condition peculiar to 
this province, as blood-feuds exist elsewhere, though not to the same extent as 
in this province. 

(3) The Pathan has undoubtedly a trait of character which, though found 
in many commmnties inhabiting India, is so deeply rooted in him as to make him 
commit mnvders for vindicating the honour of himself and his near relatives.* 
The infidelity of a wife, particularly if it is known to others, is regarded not only 
as a sufficient justification for killing her and her paramour but as laying a duty 
on the husband to efface their e'xistence, which is a living symbol of his dis- 
honour. He considers himself unfit to face the society if he fails in this duty to 
himself and his family. The society, in its turn, respoiids to this feeling by 
showing ail the tenderness it can by unreservedly condoning his action. This 
ethical rule of conduct has been termed the Pathan Code of Honour ”. 

Some witnesses made futile attempts to justify the murder of an erring wife 
with reference to the Quranic injunction regarding a woman guilty of adultery 
being liable to capital punishment. The obvious fallacy in tliis line of thought 
is that the Quran does not confer this privilege on the husband to murder the 
adulterous wife. It merely contains a penal provision to he given effect to by 
the ecclesiastical-cum-temporal authority. It is overlooked that the adulterer 
is also liable to the same pnnislnnent and so are those guilty of many other 
ofifonces. We doubt if husbands would he willing to submit to all the penal pro- 
■pisions enjoined bj the Islamic lawq inclnding loss of hands for theft. 

It cannot he denied that a large number of miirders are prompted in this 
province by the sense of dishonour arising from a woman’s misconduct. The 
murder of women owing to similar circumstances is common enough in other parts 
of India. I’he ratio of murder cases in which women are involved to the total 
numbc)' of murder cases in the Punjab is nearly the same as in this province, as 


would appear from the following figures : — 

Punjab — . ' X • ' 

(A) Total number of murders .. .. 679 

(B) Murders due to women . . . . . . 268 

(C) Ratio of (A) to (B) . . . . . . 39 .4 per cent. 

North-West Frontier Province — 

(A) Total number of murders . . ' . . 490 

(B) Mixrders due to women . . . . . . 169 

(C) Ratio of (A) to (B) . . . . . . 34 .5 per cent. 


In all conmntnities, particularly those belonging to martial classes, the same 
feeling exists and sometimes leads to a similar treatment of women. The state 
of crime of this description is much greater here than anywhere else. It is, of 
course, the outcome of the sentiment already referred to ; but we are constrained 
to observe that the indulgence with which that sentiment has been treated by the 
law of this province is not a little responsible for this abnormal condition. Ever 
since the Regulation of 1871 was passed, it has been possible to allow composi- 
tion of murder eases and to infiiet sentences of fine and imprisonment. This is 
putting a premium on murder, and it is not a matter of surprise that the number 
of murders is as large as we find it. It has been advocated before us by some 
witnesses that a murder committed on grave piwocation, not necessarily sudden, 
should be punishable with a nominal sentence. A number of official wit- 
nesses scfom inclined to respect this feeling.f It must be said in fairness that 

*Mn Caroe, Deputy Commissioiier,_ Peshawar. Mr. Thompson, Additional District and Sessions 
Judge, Peshawar, Sheikh Abdul Hamid Khan, Mir Munshi, Mawaz Elan and Waliullah, repre- 
sentatives of Bar Association, Abbottabad. 

tCaptain Bay, Joint Deputy Commissioner, Mardan. Mr, Caroe, Deputy Commissioner, 
Peshawar. ’ . ’ 
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non-ofthiialp holding advanced views do not share this sentiment. The conciu- 
sion to which we are driven by the considerations mentioned above is that the 
fooling' of revenge is appreciably stronger in this province than in the rest of 
India iir eases where a point of liononr according to popular notions is involved ; 
and that the murder of a wife for her infidelity is an act in vindication of 
honour, which the society does not look upon with disfavour. 

(4) It has been stated by a number of witnesses that the Pathan population 
of this province is virile, not easily amenable to law and order and prone to 
violent actions on provocation.* Others put it somewhat differently and explain 
that the Pathan does not pocket an insult but gives “ tit for tat ”.t In what 
ev'er language ii may be expressed, it cannot be denied that a tendency to resort 
to violence evists in a greater degree in this province than in any other pro- 
%Tmee. 

(5) Another feature, mentioned as peculiar to the people of this province, 
is the existence of faction feeling in villages. It is said to be responsible for a 
good deal of false accusation and suppression of evidence. We are unable to say 
whether tJiese evils — whether arising from faction feeling or otherwise — ^ave 
peculiar to this province. They exist more or less in other parts of the country. 
But wo find unmistakable evidence of this tendency in almost every case. 
Persons other than the real offender or offenders are implicated, and sometimes, 
though rarely, the real offender, being unknown to the accuser, is left out and 
others suspected, rightly or wrongly, to be the perpetrators of the crime, are 
accused, f As a necessary consequence, evidence, wholly or partly false, is pro- 
duced in supiiort of the charge tWs made ; and a strictly truthful witness, who 
is naturally unwilling to support a partially false ease, is necessarily withheld, 
because ho v/ould do more harm than good to the complainant’s case. The wit- 
ness hims(df has no objection to giving evidence, provided he is not required to 
omlxOlisli his story by adding some falsehood in gome paviiculars.f Once a 
murder, daeoity or riot takes place, or grievous hurt, with a sharp weapon or 
otherwise, is caused so as to leave a visible injury, the complainant or one 
internsled in him gel.s his life’s chance to settle old scores with all those with 
whom he has been on bad terms. The death or injury is an undeniable indica- 
tion of the commission of an offence and so far supports the complainant that 
the offence must haA^c been committed by someone, and if it could have been com- 
mitted by more than one person, (and in most eases, more than one person can 
be said to have pommilted the offence, jointly as principals or accessories), the 
complainant’s oiiemios are at his mercy. The records of decided cases exanoined 
by us show that in a large majority of cases more persons than one are 
impMca'le;!. hi many eases all the adult male members of the family are 
e.l.aT'g a..; It is often a matter of great difficulty to distinguish, on the same 
evidenc(!, between the guilty and the innocent. Oases of this kind are common 
enough in all parts of the country. The difficulty is greatly accentaated in cases 
of communal riots in wliich all those who took part in communal politics can 
be easily ro])ed in. While, -the ref ore, this unfortunate tendency prevails else- 
where, the justificaiion to avenge wrong done in the past by injuring the wrong- 
doer himself, or him, his near relative, which is strongcjr in this province than 
elso'where, greatly aggravates the evil. 

Whether faction feeling is responsible for this state of tilings is a matter 
of secondary importance. To a certain extent faction fooling results from the 
existence of ‘ gundis ’ which ordinarily signifies sub-divisions of the village com- 
munity and a certain amount of rivalry or jealousy duo to conflicting interests. 
Eacli of the village lamhardars has a ‘ gundi ’, which is not necessarily on had 
terms, with other ‘ gundis ’.|| It is much the same as palMdari in the United 
Provinces. The relations between members of factions thus created depends on 
a variety of conditions. Unless a witness is, by relationship or otherwise, 
interested in one or the other of the parties to a ease, the mere fact that he 
belongs to the same ‘ gundi ’ or different ' gundis ’ as the party does not affect 
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his to give evidence/' It is true, disinterested ^tnesses are 

reluctant to give evidence, partly because of the harassment to which they are 
necessarily subjected in the course of the police investigation or in attend- 
ing courtsf and partly because none of the parties cannot benefit from his 
evidence without an admixture of falsehood which besides being objectionable in 
itself is calculated to give rise to enmit3^ This class of persons, though un- 
acconunodating as witnesses, does assist the police secretly by giving important 
clues which the police work on4 Sometimes disinterested ■witnesses are^ left 
out through want of tact or efficiencj’' on the part of the police.^ Malik Khuda 
Bakhsh, who has been Public Prosecutor, Derajat, for 4-|- years, has “ never 
known a glaring instance of evidence being suppressed 

That people refrain from giving evidence for fear of reprisal is not generally 
true, though in dacoity eases such fear is not absent, Ij probably because of the 
desperate character of the outlaws who are often responsible for that class of 
crime. 

Cases of murder due to the victim having given evidence are few and far 
between ; but according to Mr. Adam, Inspector-General of Police, the reason 
is that those who can give evidence do not give evidence and are, therefore, not 
murdered. As against this theory we find that in a large number of cases direct 
evidence is forthcoming {it may or may not be considered to be reliable), without 
gmng rise to murder eases. 

Our conclusion under this head is : — 

(1) In oases of murder, culpable homicide, grievous hurt and similar 

offences complainants falsely implicate persons other than the 
actual perpetrators on suspicion or out of motive of revenge, and 
try to support their case by perjured evidence of those under their 
influence ; 

(2) Faction feeling exists in villages as it does in many other rural areas 

in other provinces ; 

(3) It does not, apart from the consideration of relationship or personal 

I’egard, appi-eciably lead to fabrication or suppression of e'sddence ; 

(4) Disinterested and truthful witnesses are not unwilling to give evidence, 

except when they are required to state falsely or to state more then 
what is warranted bj’’ their personal laiowledge ; 

(5) There is no fear of reprisal in people who can give truthful e'vidence, 

except possibty in cases in which dangerous and desperate 
characters are involved — a weakness exhibited in other parts of 
India as well ; 

(6) Some witnesses have referred to the facility with which assassins 

can be hired in this province. Mr. Pooks, Superintendent of Police, 
Peshawar, thinks that “it is not a case of a few professional 
murderers who may be found in the district but there are a large 
number of potential murderers who can be hii'ed to commit, 
assassination. About 20 to 25 thousand trans-border people 
migrate to the Peshawar district every cold weather and out of them 
many people can be hired as assassins ”. Most of the non-ofBcial 
witnesses and some official witnesses of position, whose experience 
in this respect cannot be questioned, maintain that assassins can be 
hired from among the bad characters in this province as everywhere 
else and that it caimot be regarded as a peculiar characteristic of 
this province. Mr. Adam, Inspector General of Police, does not put 
the ease higher than thm. “ It is easy to hire an assassin and have 
one’s enemy killed. It is not, however, so common now as it used 
to be.” The records of eases examined by us lead us to believe 
that eases of murder committed by hired assassins are not so many 
as to justify the assumption that this province stands by itself in 

*Khaii Bfihadur Saaduddin Khan, Additional Judicial Commissioner, North-West Frontier Pro- 
vince ; RcpresenlativcB, Bar Association, Peshawar and Mardun ; Mr. Mohd. Safdar Khan. 

tHr. Adam, Inspector General of Police, North-West Fronliei’' Province ; Khan Bahadm* Karim 
Dad Khan. 

tMalik Khuda Bakhsh, Public Prosecutor, Dera.iat. 

'fKhan Bahadur Saaduddin Khan, Additional Judicial Commissioner, North-West Frontier Pro- 
vince. 

i! Captain Hay, Joint Deputy Commissioner, Mardan. 
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this respect. Having I'egard to the total number of murders com- 
mitted every year, the number of those in which there is reason to 
think that hired assassins were employed is not large. One can 
seldom be certain that a particular murder was committed with the 
help of an assassin. In every case in which a murderer is not 
identified and the person who had a motive to kill the victim cannot 
be accused of having committed the murder himself in view of good 
evidence to the contrary, it can be easily suggested that he employed 
a hired assassin ; 

(7) Emphasis is laid on the first six conditions as causes leading to or 

facilitating the commission of crime invohung violence. The ratio 
of murder cases per 10,000 population in this province in 1929 
according to the Police Administration Report was 2.02 while that 
in the Punjab was 0.29. Tendencies such as those described above 
lead to crime everywhere : and enmity due to blood-feud or other- 
wise, acute sense of dishonoui’, feelings of jealousy and vanity, which 
are at the bottom of the ^ Patluin (lode of Honour ’ and virilitVy 
coupled with sensitiveness, are the causes which lead to crimes of 
violence in every part of the world. But for them, there would be 
little crime of that description, which must necessarily vary with 
the degree to which the people of any part of the country exhibit 
those qualities. The tendencies above referred to exist in a greater 
degree in this province than in the Pxtnjab taken as a whole. 
Lenient sentences passed in mni'der cases aggravate not a little those 
tendencies ; 

(8) A cei’tain custom regarding marriages is said to prevail in a section 

of the Muslim population of this promuce. It is customary for the 
bridegroom to make a payment of money to the bride’s father or 
other person having the care of her. Public opinion is now assert- 
ing itself against such a custom. How far payment of this 
kind is enforceable in a court of law is a question which never arises 
in practice. Whatever payment is agreed on, if it is the subject 
of an agreement at all, is paid before the marriage comes olT. 
Ordinarily, the money is sponl for' the benefit of the bride herself, 
though sometimes selfishly di.sposed parents or guardians appro- 
priate^ it for themselves. The bride herself, when married for the 
first time, has no voice in matters relating to her marriage. This 
is not peculiar to the people of this province hut is the case with 
most Indian communities. The case, however, is different when 
she marries a second time, after being vudowed or divorced. She 
is then an absolntoly free agent, being a grown-np woman. It is 
open to her to chose her oavu husband, and she does so more often 
than not. Whether her second husband should make any payment 
for her hand or not is a question which gives rise to disputes. It 
cannot ho denied tliat, as matters now stand, claims are frequently 
made by the first husband or his heirs for recovery of money 
alleged to he payable on her second marriage. The right to receive 
this payment is claimed for tho benefit of the first husband or his 
heirs and not for that of tlie woman her.self. Where she marries 
contrary to tho wishes of her first husband or bis heirs, the claim is 
pressed with a cerlain amount (»f bitterness. Such a marriage being 
generally the result of negotialions in which the woman takes active 
interest, payment to her first husband or his heirs is not a condi- 
tion precedent to the marriage itself. In the majority of cases, 
therefore, claims ai‘o sought to be enforced after the marriage and 
in some eases long afterwards. Payments of this description are 
called ‘ rasmana ’ or ‘ sharmtuia ’ or ‘ riwaj ’. It is a moot ques- 
iion whether a claim of this dcsci-iptlon, being in the nature of a 
price for the woman given in marriage, is immoral or opposed to 
public policy. It is maintained by tho (idncated sections among the 
Pathans Unit the custom is immoral and opposed to public policy 
and did nol exist to an appreciable extent before the enactment of 
the Frontier Orimes Regulation, which has had the effect of per- 
refxat ■’■'g i_t. Tt is not possible to say whether such a custom existed 
' » If.;-'. find was considered enforceable in law. Though it may 
1)0 looked upon with abhorrence by educated people, the' evidoiice 
before us establishes beyond donbt that the lower classes of Muslims 
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in tlie rural areas of tlii? province practice it and seek 
to eiifoice it under section 8, Frontier Crimes Eegnlation, though 
not in a court of law. As to whether such a custom should be 
encouraged and allowed to he enforced by a legal process is a 
dift’ei'ent matter, dependent upon considerations Avhich we shall 
deal with at a more appropriate place. No other customs relating 
to maiTiages have been mentioned by fair witnesses. 

We sum up onr conclusions on this part of the report as follows : — 

(1) The proximity of the tribal area enables the inhabitants of some 

villages situate near the border to maintain social relations with the 
inliabitants of that area. This by itself has no appreciable effect on 
crime, but the geograplrical position of the province affords great 
facilities for offenders to abscond and to find an asylum not far from 
their residence It also facilitates the importation of unlicensed 
aims ; but this has no appreciable bearing on crimes of violence, 
which can be and are committed with weapons lawfully possessed 
by the inhabitants. The periodical influx of visitors from tribal 
areas ordinarily does not increase the number of offences committed 
in the British territory, which are generally attributable to local 
causes. 

(2) A large proportion of murders and attempts to commit murder is 

prompted by the unduly strong sentiment of jealousy and dishonour 
felt on the infidelity of a woman. 

(3) The Pathan is virile and sensitive, and resorts to violence on not 

very grave provocation. This trait of his character contributes to 
a not small extent to crimes of violence prevalent in the province. 

(4) Faction feeling is not peculiar to this province and prevails in tlie 

same manner as elsewhere ; but false accusation and perjury, 
v^hieh are undoubtedly too common, are not necessarily referable 
to faction feelings ; nor is it ; for disinterosiod witnesses 

not coming foivrard to give evidence. The reluctance of people 
lo give e\ iclenee is due to the same causes as in other pvoviuoos. 
In this province it is accentuated by the fact that few honest 
witn.esses can support the case of a complainant who invariably 
implicates innocent persons ; nor is it due, except possibly in rare 
cases, to fear of -r.u'isrl. 

(5) People can bo found in this province, as elsewhere, who would com- 

mit murders for money. There is, however, a difference of degree, 
and greater facilities exist in this province for obtaining the 
services of a hired assassin. Murders committed with the help of 
hired assassins are not as common now as they used to be. 

The cumulative effect of all the circumstances noted above coupled with the 
lenient treatment of persons accused of murder is that the ratio of murder cases 
and offences involving violence per 10,000 population is much more than in any 
other province. 

Whether there is any other relation between the ever increasing crime of 
violence and the Frontier Crimes Regulation, which was enacted to check it, 
is not necessarily answered by the existence of the conditions descrilied above. 
We shall discuss this aspect of the matter after examining the provisions of the 
Frontier Crimes Regulation and the manner in which they work out in practice. 


aiSOSFD 
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(.lIIAPTEJi i\ . 

I'liu tribunal, styled as, ‘ Council of Elders ’ plays an important part in tbe 
trial of civil and wiminai cases under tlie Front ier Crimes Reg'u1a,tion.s and its 
constitution calls for an explanation at tire outset. It is defined in Section 2 (a) 
as a Council of three or more persons convenerl according to the Patlxan, 
Bilueh or other usage, as the Deputy Commissioner may bi ea.eli case direct 
Bilnch enstrmr may i^e left out of account as there are r.o Biiuchis in the live 
districts comprised in the North-West Frontier Province. The ’vferenco to the 
Baliich usage in the definition is due to Ibe Frontier Ci’iTues iteyuhition being 
applicable aiso lo ’Dora Chazi Khan rvhieh is predominantty popiihited by 
Baluchis. Obviously “ Putliau usage ” is meant for guidance as regards the 
NorOi-Wost th-oatier iu-ovince. The insiltution of jirga ar. it exist.s in the Tribal 
d’erritor^ is unkauuvn among the Pathaii inhabitaids of the British Territory, 
apart from the Frontier Crimes Eegiilation in which the dcfiniti-ni occurs. In 
view of the Lualctiored povci, Avliieh is givoix to the Deputy Commissioxier in 
selecting the j)er,s<j]inol of the Council, the “ usage ” counts for tittle. All that 
the definition can, thererore, mean is that in convening a Coiuieil of three or 
more pex'sens fox- the purposes of a case he may take into coix’sidoi’ation the 
Patlxan usage as it o]>tains in the Tribal Territory from whicli Ike system in- 
augux'ated by the Frontici* Oximes Eogulatxoix draws its iiispiratimx. 

The Council of Elders ox* an assexixbly po-*,ub'’iiy known as .jirga and its 
jurisdiction iix Ti’ibai Territory are so far dif£ei*cuL from those xxuder the 
Fx’onlier Chimes ii'ogxilation that there is xiothiug in coxniixon between the two 
except the xiainc. '^I'ho coxiditions in the two territories being radically difierent, 
it is iifd practicable to fox*nx a jirga in British territory ixx accordance with the 
usage ill Tribal Toivitory and to make it discharge the same duties. 

It has been already ineutiouod that two, out of the three metnbers of the 
Coixxraittoe which reported on the Dx*aft of the I’voulii'r Crimes Eeguiatioxx of 
B)01 wc're oppo.seil to the provision which madi' Li ]xossibie for a seuteneo of 
14 yoax\s (iustisad of 7 yeai's undex* the Fi'ontici* Ci'imes liegulation of 1887) to 
bo pxassed on the verdict of Jirga. We find in tlicii* ropoi'ts a detailed descrip- 
tx’oii of what the Council of Elders is in the Tribal area and wo cannot do better 
than (piotc from the opinions o.xprcssed by Messrs. Cunningham and Merk. 

Mr. Merk says. But before doing so I would ask poimission to I’omovo a 
possible soui’co of misconception by poixiting out the fundamental difference 
between ilio jii'ga of a clan in independent toi‘ritoi‘y, and the Council of Elders 
as apjjoiutcd under the Kcgulation, which Council is commonly called a “ jirga " 
but wiiich has nothing more in common with the other jirga than its name. 
The jii*ga of imlepexxdent tci*ritory is the supremo and only authority in the 
clan, short of an assembly of all the claxismcn. It is couryo.siid of all tlie men 
pre-eii)inout in the txibe for Llieir wisdom, wealth, euex'gy, birth, eloquence, tact 
and knowledge of the ax‘t of managing men ; to it is delegated the authoiifcy of 
the clan ; and by virtue of its constitution and delegation it por-.e-riv s immense 
powei*, it is a eorporati* body. It may coxisist of as maxiy as one 

thousand to two thousand members ; it is always of necessity of nnmei’ous cor- 
poratioii. It would be about as easy for any iixdividual in a private case to bribe 
this jii'ga as to corrupt the whole Hoixse of Commons. It is to the 

claix or tribe, and its decisions are subject to a “ Eeferendum ”, w:iic>L is not 
always e.vorcisod but which exists ; a conflict between ilxe jirga and the clansmen 
can ixe very promptly and drastically vindicated by the latter. .Its decisions 
miusl as a rule be uixaiximous, for seeing that a dissentient minority, instead of 
bowing to ihe majority as with us, is perfectly ready to obey a call to arms, and 
seeing that civil war is generally inconvenient, the jirgas endeavour and con- 
trive to arrive at unanimous resolutions if they can, except whore one party is 
prepared to fight it out with the other. It follows that when it does come to a 
resolution it is free from partisanship. In the cases where a jirga in inde- 
pendent territory deals as such with private affairs, for instance with the murder 
of one clansman by another, it is Parliament, the High Coxxrt of Justice, the 
Government, the Police and the executioner all rolled into one. 

“ Our jirga or Council of Elders is nominated by us each time afresh for 
the pai'tion'lar occasion ; it is composed of a small number of men, rarely more 
than fxfteen ; their sole function is to enquire into and pronounce an opinion upon 
the truth of a certain allegation ; they are responsible to no one except to their 
own consciences and to the officer who receives their verdict, the latter part of 
the responsibility resolving itself into the somewhat remote chance of a comde- 
tioii for misconduct ; it is sometimes not difficult to bribe a small number of men. 
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and there are no stvoa^e; or elective cheeki: rp'}. faction .ipitit 'riyond those 


anCl the 

objections of ilie parties 1u the case. The Council of Elders ds ahnost 

exactly t(; the early Enyiish ’urr, out of tvhieh the modern jury has develo^jcd. 
f have voiitured to d\^el] n]>ori the essential distinctions hetvtc-eii a jir^a of inde- 
pendent '.eP’itory atni rihat we call a jivga rnd,:r the Eegitlation, ijcc-aufo o'ving 
to the coiiditious 1 have sketched an aJialogy draAu; ir<ina the one body to the 
other would i:e very probaldy misleading ; and boeav.so ac diffeJonL liinos since 
the ]jassi;ig of the Eeg'ulation such anaiogics liavc been Tuado, They have to be 
taken with great caution : and it is best 1 thiiiic in consiclc rhig llu ease of 
Councils of Elders to leave that of trans-frontier jirgas out of iiceount. ’ ’ ' 


Mr. (afterwards Sir Frederick) Cunningham says, “ The main fui.etojn of 
a true jirga is to decide upon matters affecting the welfare of the elan, it is 
in fact the siiyn-eine authority, subject to appeal to the whole tribe, if, as mast 
very I’arely hr.ppc-n, the decision of the tribal council should be contrary to the 
sense of the majority of the clansmen. It must always he a large body : it can 
seldom be loss than a hundred in am’ fairly large division of a tribe. But its 
functiou is ord-narily political, to decide questions of pence or war or .negotia- 
tions with other scelious of the same clan or with other clans. It is true that 
questions of private right ol- wrong are referred to the tribal conneik If a 
man who has hceu injured is not strong enough to avenge himself he m..iy go to 
the greybeards or loading men, and if the ease is worth it, the jirga may inior- 
vene to inake a settlement. It is true also that the jirga sometimes execute their 
own decisions, as hy burning the hou.«r of a man wb.o by some unprovoked murder 
has outraged public sentiment. 

“ Neverthe^ss m all private cases the business of the jirga is to compuse 
quarrels, to settle compensation, and to restore peace. They are not called on 
to decide guilt or innocence in the interest of justice or of such an abstraction 
as the State. I doubt whether the act itself is ever in question or is denied. 
The plea of not guilty is probably never put foi-ward ; the clansmen of age and 
status qua'^Mmug them for the jirga know too much to make it wmih wlule. 

The is.sue is whai Idood-money, what compensation for eloping wdth 
another’s wife, mother or sister is_ the _ defendant to pay. Such a jirga 'in the 
majority of eases is a court of conciliation to determine eompenjution in money, 
arms, land or raarriagoahle girls. The complainant is ordinarily free to take 
it, or to refuse and avenge himself. The accused is at liberty and can plead 
his own cause, the provocation given, or the satisfaction offorod”. It i,s uimeces- 
sary to dwell on the difference between that and the function and procedure of 
a jirga conveiied by a Deputy Commissioner to report whether A dealt the 
fatal blow that killed B, or broke into the house of C. A few salient distinctions 
may be noted. , 

“ The jirga ‘ according to Pathan itsage ’ is always a large body ; it is 
certain to include many local residents fully acquainted beforehand wnlh the 
facts and the history of both sides. It may be bribed, but its numbers are some 
guarantee against corruption. The jirga of the Eegulation must consist of three^ 
at least, the more the better, but in practice it is rare to find more than five. In 
Peshawar and Kohai it is usually three. It has been laid down in Punjab 
Bovenimeut letter No. 541. dated 20th April 1889, that “ that the general 

principle underlying the Regulation is that the corrective of the 

weakness or want of legal evidence shall he the strength of local knowledge 
But a very little acquaintance with the difBculties of wmrking the system would 
show that in praciice it is often impossible to select from the locality men of 
sufficient status or character. In hxmdreds of cases wo find Khans, Jagirdars or 
others put on a jirga to try a case of burglary of which till they go to the spot 
they know nothing. The corrective of the want of legal evidence such as the 
Police can get is then the information which they can acquire by means not 
available in ordinary procedure. 

“ A,gain in the tribal jirga ‘ according to Pathan usage ’ the defendant is 
certain to be present ,• with us he is usually in jail, or in lock-up ; ho can be 
interviewed there by the jirga and his reply heard, but that is a very different 
matter. His relations, if he has any sufficiently interested, may follow the mem- 
bers of the Council on their enquiry, but the accused himself knows nothing of it. 

‘(Extracts from letter No. 12-C.143, dated SOth May 1899, from W. R. H. Merk Esq. C 8 1 
Deputy Commissioner, Hazara, to the Commissioner and Superintendent, Peshawar Division)’ 
psiagraphs 4 and 5. 
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CHAPTEltiV. 

liie tribunal, 8 t 3 ied as, ‘ Council of Elders ’ plays an important part in tbe 
trial of civil and crinunal cases under tbe Frontier Crimes Regulations and its 
constitution calls for an explanation at tbe outset. It is defined in Section 2 (a) 
as •' a Council of three or more persons convened according to tbe Patban, 
Bilucb or other usage, as tbe Deputy Commissioner may in each case direct 
Bilucb custom may he left out of accoiint as tbore arc no Biluchis in tbe five 
districts comprised in tbe Kortb-West Frontier Province. The refoi'once to tbe 
Baliieb usage in tbe definition is due to tbe Pvontiei- Criuics Regulation being 
applicable also to Dora Gbazi Elian ivbich is predominantly populated by 
Bainchis. Obviously “ Patban usage ” is meant for gnidaneo as regards tbe 
North-West i'b'ontier Province. The institution of jirga as it exists in tbe Tribal 
Territory is unknown among tbe Patban iiibabitaiits of the British Territory, 
apart from the Froiuier Crimes Regulation in which tbe definition occurs. In 
view of the aufottereJ power, which is given to tbe Deputy Commissioner in 
selecting the tiorsouuol of the Council, tbe “ usage ” counts for little. All that 
the definition can, therefore, mean is that in convening a Council of three or 
more persons for tbe purposes of a case be ma}'' take into eon*sidoration the 
Patban usage as it obtains in tbe Tribal Territory from which tbe system in- 
augurated by the Frontier Crimes Regulation draw’s its inspiration. 

The Council of Elders or an assembly popularly known as .ilrga and its 
jurisdiction in Tribal ^Territory are so far different* from those under tbe 
Pi'ontier Crimes Regulation that there is nothing in common between tbe two 
except tbe name. I’be conditions in tbe two torritories being radically different, 
it is not practicable to form a jirga in British territory in accordance with the 
usage in Tribal TeiTitory and to make it discharge tbe same duties. 

It has been already mentioned that two, out of tbe three members of tbe 
Committee which reported on the Draft of the b’routier Crimes Regulation of 
1901 wore opposed to tbe provision which made it possible for a sentence of 
14 years (instead of 7 years under tbe Frontier Crimes Regulation of 1887) to 
be passed on the verdict of Jirga. We find in their reports a detailed descrip- 
tion of what the Council of Elders is in tbe Tribal area and we cannot do better 
than quote from the opinions expressed by Messrs. Cunningham and Merk. 

Mr. Merk says, “ But before doing so I would ask permission to remove a 
possible source of misconception by pointing out the fundamental diJference 
between iho jirga of a clan in independent territory, and the Council of Elders 
as appointed under the Regulation, which Council is commonly called a jirga " 
bat which has nothing more in common with the other jirga than its name. 
The jirga of -r.dr-pou'lcr.t territory is tlic supreme and only authority in the 
clan, short of an ussombiy of all the clansmen. It is composed of all the men 
pre-euiiuent in the tribe for their wisdom, wealth, energy, birth, eloquence, tact 
and knowledge of the art of managing men ; to it is delegated the authority of 
the elau ; and by virtue of its coustitution and delegation it possesses immense 
power, it is a pormanout corporate body. It may consist of as many as one 
thousand to two thousand members ; it is always of necessity of numerous cor- 
poration. it would bo about as easy for any individual in a private ease to bribe 
this jirga as to corrupt the whole House of Commons. It is responsible to the 
clan or tribe, and its decisions are subject to a “ Referendum ”, which is not 
always ex.crcisod but which exists ; a conflict between the jirga and the clansmen 
can he very promptly and drastically vindicated by the latter, .[ts decisions 
must as a rule be ui^animous, for seeing that a dissentient minority, instead of 
bowing to the majority as with us, is perfectly ready to obey a eaU to arms, and 
seeing that civil war is generally inconvenient, the jirgas endeavour and con- 
trive to arrive at unanimous resolutions if they can, except whore one party is 
prepared to fight it out with the other. It follows that when it does come to a 
resolution it is free from partisanship. In the cases where a jirga in inde- 
pendent territory deals as such with private affairs, for instance with the murder 
of one clansman by another, it is Parliament, the High Court of Justice, the 
Government, the Police and the executioner all rolled into one. 

“ Our jirga or Council of Elders is nominated by us each time afresh for 
the particular occasion ; it is composed of a small number of men, rarely more 
than fifteen ; their sole function is to enquire into and pronounce an opinion upon 
the truth of a certain allegation ; they are responsible to no one except to their 
own conHciences and to the ojS&cer who receives their verdict, the latter part of 
the responsibility resolving itself into the somewhat remote chance of a comde- 
tioD for misconduct ; it is sometimes not difficult to bribe a small number of men. 
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and there are no stron^:; or elTtctive cheeks npon faetif/n spirit i>8yoiid those 
supplied by the individual knovrledge of the officer nomiiiadiig the jirga and the 
objections of tiie parties io the case. The Council of Elders .h; :.l:r:cst 

exactly to the early English jury, out of which the modern jv. ./ in' ^ no"c-.,._/.c. 
f have ventured to d-v^eli upon the essential distinctions bet-wc --.. <. : iiffia- 

pendent territory and whal we call a jirga under the Eegnlation, becaupc owing 
to the conditions T have sketched a'n analogy dra'svi'. from the one body to the 
other 'vi'ould iso very probably misleading ; and because at different times since 
the 7;c.''si. g of the liegnlation snch analogies have been made. They have to be 
taken with great caution ; and it is best I think in considering tiie case of 
Councils of Eiders to leave that of trans-frontier jirgas out of rtccoiint.” ' 


Mr. (afterwards Sir Frederick) Cunningham say's, “ The main function of 
a true jirga is to decide upon matters affecting the welfare of the elan, It is 
in fact the supreme authority, subject to appeal to the whole tribe, if, as must 
very rarely' happen, the decision of the tribal council should be contrary to the 
sense of the majority of the clansmen. It must always be a large body : it can 
seldom be less than a h'nndred in any fairly large division of a tribe. Bat its 
functinu is oi’dniarily ]yoHtlca], to decide questions of peace or war or negotia- 
tiops with other sections of tbo same clan or with other elans. It is true 1hat 
questions nf private right or wrong are referred to the tribal council. If a 
man who has boon injured is not strong enough to avenge liimself he may go to 
the grey'be.o.rds or leading men, and if the case is worth it, the jirga may inter- 
vene to make a settlement. 11 is true also that the jirga sometimes execute their 
own decisions, as by'^ burning the house of a man who by* some unprovoked mnrder 
has outraged public sentiment. 


‘‘ Nevertheless iii all private cases the business of the jirga is to cornpv/pe 
quarrels, to settle eorr">.on‘^r.tio:\ and to restore peace. They are not called on 
to decide guilt or innocence in the interest of justice or of such an abstraction 
as the State. I doubt whether the act itself is ever in question or is denied. 
The plea of not guilty is probably never put forward ; the clansmen of age and 
status qualifying them for the jirga know too much to make it woith white. 


“ The issue is whai hlood-mouoy, what compensation for eloping with 
another’s wife, luotlier or sister is the defendant to pay'. Snch a .jirga in the 
majority of cases is a court of conciliation to determine compensation in money, 
arms, land or marriageable girls. The complainant is ordinarily free to take 
it, or to refuse and avenge himself. The accused is at liberty and can plead 
his o-wn cause, the provocation given, or the satisfaction offered. It is unneces- 
sary to dwell on the difference between that and the function and procedure of 
a jirga convened by a Deputy Commissioner to report whether A dealt the 
fatal blow that killed B, or broke into the house of C. A few saliept distinctions 
may he noted. ,! 


“ The jirga ‘ according to Pathan usage ’ is always a large body ; it is 
certain to include many local residents fully acquainted beforehand with the 
facts and the history of both sides. It may be bribed, but its numbers are some 
guarantee against corruption. The jirga of the Eegulation must consist of three 
at least, the more the better, but in practice it is rare to find more than five. In 
Peshawar and Kohat it is usually three. It has been laid down in Punjab 
Government letter No. 541, dated 29th April 1889, that “ that the general 

principle underlying the Regulation is that the corrective of the 

weakness or want of legal evidence shall be the strength of local knowledge 
But a very little acquaintance with the difficulties of working the system would 
show that in practice it is often impossible to select from the locality men of 
sufficient status or character. In hundreds of cases wo find Khans, Jagirdars or 
others put on a jirga to try a case of burglary of which till they go to the spot 
they know nothing. The corrective of the want of legal evidence such as the 
Police can get is then the information which they can acquire by means not 
available in ordinary procedure. 


“ Again in the tribal jirga ‘ according to Pathan usage ’ the defendant is 
certain to be imesent ; with us he is usually in jail, or in lock-up ; he can be 
interviewed there by the jirga and his reply heard, but that is a very different 
matter. His relations, if he has any sufficiently interested, may follow the mem- 
bers of the Conucil on their enquiry, but the accused himself knows nothing of it. 


•(Extracts from letter No. 12-C.|43, dated 30tii May 1893, from W. R. H. Merk, Esq,, C.8.L,, 
Deputy Commissioner, Hazara, to the Commissioner and Superintendent, Peshawar Division),,/ 
paragraphs 4 and 5. 
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“ Lastly the comj)osition of the tribal jirga is known beforehand, it settles 
itself, and its constitution is such that its decisions must be respected. With us 
the difillculties of selection are great. The Deputy Commissioner may be new to 
the district ; it is ijnjtossibie for any one to acquire offliand such wide knowledge 
of men, of local factions and iuierest.'s as to enable him to nominate satisfactory 
jirgas in all cases.”* 

Suhstaiitially the same acconnt has been given by some witnesses before 
us. There is no suggestion by any one to the contrary. 

As explained, in an earlier part of this Report, no tribal organisation now 
exists in the British territory, if it ever existed in living memory. Immediately 
after the aoiioxalion in 1849 the same system of civil and criminal justice was 
introduced in the settled districts a-s was in vogue in the Punjab of which they 
wei'e integral part. The unit of administration ft)i all fiscal purposes being a 
village, it was hievitable that a village organisation and a village community 
based on the land tenure system brought into existence by the land and revenue 
law of the British Government, should spring np and supersede the administra- 
tive machinery of the Sikh arrangement which preceded the annexation and 
which had its own systems not necessarily based on Pathan notions. There was, 
therefore, no room for any Pathan ‘ usage ’ in the administrative system under 
the British Government even if there was any under the Sikhs. There have been 
no tribal affairs as such to be dealt with by any tribunal. The rights of indivi- 
duals were defined by specified laws which had to be enforced by regularly con- 
stituted courts and public servants. Ordinary social intercourse was the only 
walk of life in which Pathan manners and customs could survive and form the 
etiquette observed in ex'ery day life. Such etiquette is not matenally different 
from that observed by Muslims in other parts of India, 

The position of elderly people or of those prominent in village life is much 
the same licro as elsewhere. Thei’e is, of course, no simh things as “ Elders ” 
of the tribe in any rocognisod form. In ordinary village life, views of yiersons 
occupying a distinctive position arc respected as overy-where, but loading 
members of one laniil> have no concern with the affairs of another. Inside the 
family circle .senior members have the same inlhience as they would naturally 
have. 

In this slate of tilings the Council of Riders under the Frontier Crimes 
Regulation does not derive its weight from any inherent importance possessed 
by the individuals composing it, but from the fact that they derive an authority 
from the admlnisfrative head of the district as regards a particular case and 
in this respect their position is not materially different from that of commis- 
sionor.s or arbitrators a]jpointed by the Deputy Commissioner. Their fnnction.s 
are similar to those of a I^olice officer if they make a local investigation. 

A “ Council of Fiders ”, if drawn from the village to which a civil or 
criminal case relates, is expected to possess local knowledge and influence and 
would have had peculiar advantages but the counterbalancing di’awbacks, which 
arc far groaf.er, prec.ludo the possibility of a local council being associated with 
an otiqniry. Every “ Elder ” in a village is generally interested in some way or 
other with one of The parties or is under the influence of those interested in 
one of them. In practice therefore ‘ elders ' forming a council come from other 
villages, often from those situated at long distances, which are .seldom Ios,s than 
5 miles. In making an enquiry, if they make one, they have to depend like any 
other i.ribunal on the ('vidonce produced by the parties or the Police. They are 
generally assisted by local lambardars or other local functionaries. 

The members of a ‘ Council of Elders ’ or ' jirga ’ appointed for a civil or 
criminal case are chosen out of a list maintained for each Tehsil. It is amended 
from time to time, by the inclusion of new names or the exclusion of those who 
have died, have become incapable of acting or are disapproved of by the Deputy 
Comnaissioner. 

Government servants and members of the Bar who form the bulk of the 
educated class are not made jirga members for obvious reasons. 

Mon of position and many others do not like to have their names entered in 
the and if they are listed avoid a ctually serving on th e Ooimcil. The 

‘Extracts from letter No. 36-C.ICamTJ, 6ated Kafhiapali. 1S99, from F. T._ Cunmngljain, Esq., 
r* R T T f! f! Coramiaaioner and Snperintendenfc, Peshawar Division, to the Chief Cominissionor. 

b K Caroo, Baq„ 1-0,8., Deputy Commissioner, Peshawar, and Messrs. AIi Asghar, Hafi?: 
Ahdul Latif, and Sardar Isliar Singh, representatives of the Bar Association, Mardan. 
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explanation of their rehiciance given by many witnesses is that occasions fre- 
quently arise when the views of the Council and the Deputy Commissioner differ 
and the Council have either to compromise with their own conscience or to 
incur, as they think, the displeasure of their district officers.* 

On the other hand, there is a large .number of persons who regard the posi- 
tion of ^irga member as one of distinction and greatly covet it as it gives them a 
certain status iu the l(!hsil, occasional chances of exercising civil and criminal 
jurisdiction over other men in the locality and of access to the Deputy Commis- 
sioner, besides certain emoluments (a fee of B.s. 5 per diem Avith travelling 
allowance is paid to each jirga member). Many therefore seek the good offices 
of the Tehsildar and his subordinate officials to have their names entered in 
the list. By this means some incompetent persons succeed in obtaining the entry 
of their names.f 

Not miiiaturally those who have in some way rendered services to the Gov- 
ernment or are in the good hooks of the district authorities succeed in obtaining 
the entry of their names in the list of jirga members, f 

Retired army officers such as Subedars, Eissaldars, etc., figure largely in the 
list. TJie majority of them, are not literate at any rate, to such an extent as to 
enable them to AA'rito out their own proceedings, indeed the number of illiterate 
members is from ail accounts very large.§ In some places the percentage of 
literacy among them does not exceed 30 per cent, and nowhere, except perhaps 
in that part of Peshawar which includes the City and Cantonment is it higher 
than 50 per cent. It is urged that literacy is not a correct test and that robust 
common sense and knowledge of human affairs are all that ai-e needed. ‘Even 
so, not many illiterate persons will be found to possess these admirable qualities 
and considering the issues which are involved in many civil and criminal cases 
literacy and even good education do not furnish the required qualification. It 
is not infrequently the case that the aid of petition writers is obtained to do the 
clerical work in the course of enquiries by the Council oJ‘ Elders and to draw up 
their findings. This happens even where one or more of the members can 
write but none is versed in that kind of work. In such a ease it is difficult 
to say how far the clever petition writer can snper-impose his owii views or 
influence those of the Council. 


Complaints of corruption are frequently made. They are often well 
founded.il Proof of dishonesty is difficult, but cases have occuxTed in Avhich 
names have been removed on that ground.jl A large number of jirga members 
is said to be not above temptation or open to influences.** 

A sort of etiquette is said to exist among the less reputable jirga members ; 
if one of them becomes interested in one of the parties, his coileagues su'e in- 
clined to oblige him as the former is expected to do when the latter finds himself 
in a similar position. ft It is not surprising that an average jirga member is not 
a reliable person in the public estimation, and his findings do not generally 
inspire confidenco.§§ The representatives of the Peshawar Bar Association go as 
fax as to assert that with “ some honourable exceptions jirga members are pro- 
fessional and dishonest ”. 


Most of the witnesses who speak of Jirga members condemn them in strong 
terms. Others, though less vehement, are not satisfied with the personnel, !||l 

•Ali Asghax, Hafiz Abdul Latif and Sardar Ishar Singh, all Pleaders and representative.s nf 
the Bar Association, Mardan^ Malik Muaz Khan of Bhanamari. 

fLadhu Bam, B.A., Lt.B., Pleader, Bannn, Khanzada Ghulam Ahmad Kh^n, JTangu, Malik 
Khuda Buthsh, B.A., LLJB., Public Prosecutor, Derajat. 

JJ. H. Adam, Esq., I.P., Inspector-General of Police, North-West Frontier Province, Malik 
lOmda Bukhsh, B.A., LL.B., Pnhlic Prosecutor, Derajat, Khan Bahadur Maulavi Ghulam Hassaa, 
Peshavar. 


§Diwan Radha Krishan Puri, M.A., LL.B., Vakil, Mardan, A. Karim Dad Sadozai; Retired 
Inspector of Police and Honorarj- Magistrate, Bannu, Khanzada Ghulam Khan, Hangu, 

Klw Mohammad Aslam Khan of Mardan. 

(|0. K Caroe, Esq., I.C.S., Deputy Commissioner, Peshawar, J. H. Adam, Esq., T,P., Inspector- 
Oeneral of Police, North-West Frontier Province, Captain G. L. Mallam, Census Superintendent, 
Noasth-West Frontier Province, Diwan Radha Krishan Puri, M.A., LL.B., Vakil, Mardan. 
^Rissaldar Ajttn Khan of Kalabat. 

♦♦Captain B. H Hay, Joint Deputy Commissioner, Mardan, Attaullah Khan, B.A., LL.B. 
Vakil, Dera Ismail Khan, Chiranjit Lall, Pleader, Peshawar, Ladha Ram. B.A., LLB Pleader 
Bannn. ' ’’ 

tfMalik Muaz Khan of Bhanamari. 


MMalik Khuda Bukhsh, B.A , LL.B., Public Prosecutor, Derajat. 
?Kewal Krishna, Pleader, Beta Ismail Khan. 

I! I|R. H. Fooks, Senior Superintendent of Police, I. P. S., Peshawar. 
Senior Sub-Judge, Bannu, Eewai Krishnsi, Pleader, Dera Ismail Khan. 


Mohammad Safdar Khan, 
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thoug'li they are ineJiued to overlook their failings on the ground that better naen 
cannot be had. It is however, conceded that “ one of the chief reasons for tlie 
unpopularity of the Frontier Crimes Eegulatio.n is that unsuitable persons are 
made members of the jirga 

The then Deputy (,’ommissioner of Peshawar (Major Blakeway) is quoted 
in the report on the Administration of Criminal Justice for 1908 at page 8, to 
the following effect : — “ At the close of the year under report a ne^v system of 
trial by jirga was introduced under which a large and representative assembly of 
about 50 of the leading men of the district is summoned every quarter, and the 
cases which have been selected for reference under Section 11, Frontier Grimes 
Eegulation, during the previous three months are then laid for disposal before 
the assembly, which has been designated the Jirga Sessions. By dividing the 
jirga into two t>r three smaller parties and distributmg the eases from day to 
day amongst these bodies, the particular members of the jirga who "will decide 
any ease are unknown to the complainants and accused beforehand. The cases 
are decided on the spot, and no local visit is paid to the scene of the offence. 
The new system is admittedly an experiment and has been introduced in the 
hope that the extensive corruption which has tarnished the reputation of the 
Peshawar Jirgas may be thereby lessened. So far the results are encouraging, 
though no doubt there are disadvantages as well as advantages cornice ted ■with 
the alteration in the procedure hitherto obtaining. There has undoubtedly, 
howGA'er, been a marked decrease in the solicitation and presentation of illicit 
gi’atificatious in cases decided during the two sessions which have so far been 
held.’» 

In the Keport on the Administration of Criminal Justice in the North-West 
Frontier Province for 1909, at page 8, Mr. Barton, District Magistrate of Kohat, 
is reported to have been of opinion that “ the difficulty of obtaining men suited 
by their integrity and intelligence to perform the work of these infoiunal juries 
has been increasingly felt in the past year. The work is unpopular and dis- 
tasteful to the best men -while persons of a lower stamp of character are loo apt 
to regard employment in jirgas as a valuable asset to their income. I liave 
noticed of hate a tendency to shirk responsibility and to exact too high standards 
of proof ; and in some cases a verdict of guilty is deliberately nullified by a 
system of reasoning which points rather to the innocence than to the guilt of the 
accused. Still, -^rith careful working, the system forms a valuable adjunct to 
the ordinary law 

Again the Annual Keport on the Administration of Crinoinal Justice in the 
North-West Frontier Province for 1914 at page 9, the District Magistrate of 
Bannu remarks as follo-v's “ The percentage of convictions, though exactly 
the same as last year, is remarkably low, but as remarked last year, the working 
of this agency is not on the whole satisfactory to this District. Allegatlojis of 
bribei-y are rife, and undoubtedly in some cases well-founded, while faction 
fooling is so strong that no important case can safely the committed to any but 
a jirga H()pointed from other districts. The remedy suggested by the Judicial 
Oomniissionor in tlie Provincial Report of 1913, that each party in a case he 
allowed openly lo nominate an equal number of members for the jirga and that 
the District Magistrate nominate one or three members as arbitrators would 
scarcely alter the present position, as the factions are generally well-knoAvn.-' 

The Annual Report on the Administration of Criminal Justice in the North- 
West Frontier Province for 1913 has the following passage at page 13 “ The 

District Magistrate of Bannn (Mr. Bill) reports that the working of the jirga 
system has been much impeded by the faction feeling which is rife in the district 
and espe(ually in the Hoad Quarters Tehsil. This has made it almost impossible 
to select impartial tribunals. One remedy for this state of things, which has 
been most successful elsewhere on the border, might be to allow each party 
in a case openly to nominate an equal number of members of the jirga and for 
the District Magistrate to nominate one or three members only as arbitrators. 
The members nominated by the parties would then be able to represent fully the 
cases of their clients, while the task of the District Magistrate in selecting 
impartial members would be greatly reduced by the fact that the number to be 
selected by Inni would never exceed three. It is much better to have on a jirga 
a certain partiality, while in reality, swayed by partisan feeHngs.” (?) 

Wo have had the occasion to examine a large number of cases in which 
decisions were bas ed on the findings given by Councils of Elders and though it 

icaptain R. H. Hay, Joint Deputy Commissioner, Mardan. ~ ~ 



is not possible to lind any traces of corruption or outside influences ba^dng 
worked on the councils, we are constrained to agree with those witnesses who 
have a poor opinion of the competency of an average jirga member. On the 
whole we do not think that the responsibility of deciding a criminal or civil 
case, not being of the simplest kind, can be safely entrusted to Councils of Eiders 
such as can ordinarily be formed by the Deputy Commissioner in this province. 
If the list be OA’erhauled^ and only men of approved merit and honesty be 
retained, their number will not be so large as to sufi0.ce for the huUc of cases 
which have to be referred to Councils of Elders unless they agree to become 
whole time jirga members. 
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CHAPTEE V. 

Tkial of Civil Cases. 

T-he_ powers of the Deputy Commissioner to assume Civil Jurisdiction and 
to exercise it with conclusive effect are laid down by Sections 8 to 10 of the 
Frontier Crimes Eegulation, which for facility of reference may be quoted 
in extenso : — 

‘‘ 8. Civil references to Council of Elders. — (1) Where the Deputy Com- 
missioner is satisfied, from a Police report or other information that a dispute 
exists which is likely to cause a blood-feud, or murder, or culpable homicide 
not amounting to murder, or mischief, or a breach of the peace, or in which 
either or any of the parties belongs to a Frontier tribe, he may, if he considers 
that the settlement thereof in the manner provided by this section will tend 
to prevent or terminate the consequences anticipated, and if a suit is not pend- 
ing in respect of the dispute, make an order, in writing, stating the grounds of 
his being so satisfied, refening the dispute to a Council of Elders, and re- 
quiring the Council to come to a finding on the matters in dispute after making 
such inquiry as may be necessary and after hearing the parties. The members 
of the Council of Elders, shall in each ease, be nominated and appointed by 
the Deputy Commissioner. 

(2) The order of reference made under sub-section (1) shall state the 
matter or matters on which the finding of the Council of Eldej's is required. 

(3) On receipt of the finding of the Elders under this section, the Deputy 
Commissioner may : — 

(a) remand the case to the Council for a further finding ; or 

(b) refer the case to a second Council ; or 

(c) refer the parties to the Civil Court ; or 

(d) pass a decree in accordance with the finding of the Council or of not 

less than three-fourths of the members thereof on any matters 
stated in the reference ; or 

(e) declare that further proceedings under this section are not required. 

9. Effect of decree on finding of Council. — A decree passed under section 
8, sub-section (3) clause (d), shall not give effect to any finding or part of a 
finding which, in the opinion of the Deputy Commissioner, is contrary to good 
conscience or public policy, but shall — 

(a) be a final settlement of the case so far as the decree relates to any 
matter stated in the reference, although other matters therein 
stated may remain undisposed of ; and 

(ft) have, to that extent and subject to the provisions of this Eegulauon 
with respect to revision, the same effect as a decree of a Civil 
Court of ultimate resort, and be enforced by the Deputy Commis- 
sioner in the same manner as a decree of such a court may be 
enforced. 

10. Restriction on jurisdiction of Civil Courts. — No Civil Court shall take 
cognizance of any claim with respect to Avhich the Deputy Commissioner has 
proceeded under Section 8, sub-section (3), clause (a), clause (6), or clause (d).” 

The conditions precedent which give jurisdiction to the Deputy Commis- 
sioner are : — 

(1) where there is a dispute which is likely to lead to a breach of the 

peace, or 

(2) one of the parties to a cml dispute resides in the Tribal Territory. 

It should be noted that in the second case it is not necessary that there 

should be any fear of a breach of the peace, the reason being that in such a case 
there is always a danger of reprisal by a disappointed claimant who is resident 
of tribal area. 

Section 8 is not limited to any class of cases. Whatever may be the nature 
of the dispute or whoever may be the contesting parties, the Deputy Commis- 
sioner can subject to the initial conditions already referred to, assume civil 
iurisdiction. The section is so widely worded as to enable the Deputy Com- 
missioner to decide with finality questions arising out of contracts, transfers 
includiu"- mortgages, specific reliefs, gifts including testamentary devises, 
inheritmK'o according to Hindu or Mohammadan Law or customs applicable to 
the parties partition, matrimonial disputes, adoption, guardianship of minors 
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and the like. The ordinary civil courts are bound to decide eases instituted 
before them in accordance with the Statutory Laws in force, the customs appK- 
cable to the parties and the Hindu or Mohammadan Law not abrogated by 
custom. The civil courts must adopt a given procedure in deciding cases, 
giving parties an opportunity of producing evidence oral and documentary. 
Ordinarily a right of appeal in two courts is given to the party dissatisfied 
with the result. The Deputy Commissioner and the Council of Elders are, 
however, not bound by any laws, substantive or of procedure ; no court fee is 
payable on any claim preferred under Section 8 Frontier Crimes Eegulation ; 
the CouncH of Elders are not bound to hear or record evidence ; the parties 
cannot of right claim to produce any evidence except to make their own state- 
ments ; the parties cannot be represented by legal practitioners at any stage, 
whatever may be the nature of the dispute or the value of the subjeec matter 
involved ; the decree of the Deputy Commissioner shall have “ the same 
effect as a decree of the civil court of ultimate resort ” ; no appeal lies from 
the decree of the Deputy Commissioner ; the Commissioner has the power of 
revision but not “ to vary or set aside any decision, decree or order given, 
passed or made in any civil proceeding under this Eegulation unless he is of 
opinion that there has been a material irregularity or defect in the proceedings 
or that the proceedings have been so conducted as to occasion a miscarriage 
of justice or that the decision, decree or order is contrary to good conscience 
or public policy ”. The decree of the Deputy Commissioner may proceed on 
any view which he thinks to be equitable, and the Council of Elders may decide 
a case referred to it according to what appears in its view to be just and 
equitable, irrespective of the rights determined by the laws applicable to the 
parties. 

The ordinary system of administration of justice by Civil courts and that 
under the Frontier Crimes Eegulation are so far apart and lead to such differ- 
ent results that the rights of a party may be pronounced to be of a particular 
character if determined by a civil court with reference to Statutory and other 
laws applicable to such party and totally different in nature and extent if they 
are to be adjudicated on by the Council of Elders and Deputy Commissioner 
who can, so to say, legislate for the purposes of each case as it arises. It 
should be noted in this connection that the Council of Elders is to decide not 
merely questions of fact but the matters in dispute ”, i.e., all disputed ques- 
tions of law and fact, though the Deputy Commissioner has to formulate these 
questions for the guidance of the Elders. He must, however, “ pass a decree 
in accordance with the finding of the Council ” but cannot himself decide any 
question of fact or law ; if dissatisfied with the finding, he should remand the 
case to the same Council or refer it to another Council. No one can, therefore, 
say with certainty what his own rights are until, at any rate, the Council of 
Elders has had the occasion to pronounce on them. There is always a possi- 
bility of one’s rights being made the subject of dispute before a Council of 
Elders, who may determine them to be different from what every body else 
understood them to be, having regard to the law on the subject. 

Again, no JBnality attaches to any decree passed by any teivil court, even 
the Privy Council. There is nothing in the Frontier Crimes Eegulation to 
prevent a case decided by any tribunal being re-opened, given, of course, the 
condition that a breach of the peace is imminent. The pendency of a civil 
case precludes the Deputy Commissioner from taking cognizance of it under 
section 8, but after the determination of the litigation in the regular civil courts 
there is nothing to prevent the Deputy Commissioner entertaining a claim by 
the defeated party and adjudicating on it differently. There is, of course no 
law of limitation to bar any action which the Council of Elders or the Deputy 
Commissioner may take. What ousts his jurisdiction is the pendency ” of 
a civil case. Once the pendency ceases the bar is removed. 

It may be suggested that the illogical results indicated above wiU always 
be prevented by the Deputy Commissioner who is a responsible officer, or by the 
Commissioner in revision, who will rectify all errors due to arbitrary exercise 
of power. We do not think that the criticisms we have mentioned are met by 
reference to those safe-guards, assuming those safe-guards are otherwise 
effective. On the one hand the legislature of the country lays down definite 
laws by which rights and obligations of the subjects are measured so that every 
one can ascertain them in mutual dealings ; on the other hand if a breach of 
the peace is inominent, though at the instance of an interested party, such rights 
and obligations become unsettled and depend upon the view which the Coimcil 
of Elders, the Deputy Commissioner or the Commissioner may take. The 
LSOSPD 
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vice of the system lies ia the element of uncertainty which is thereby introduced 
and which is equalled only by the eccentricities of human nature. The Deputy 
Commissioner and the Commissioner may be admiral )le executive officers butp 
we believe, do not claim to posses such perfect and ready knowledge of civil 
laws, including Hindu and Mohammadan laws, and the legal attributes of a 
valid custom, as to declare the rights of the parties unaided ])y all legal assist- 
ance, which is conffidered indispensible by the highest tribunals, and without 
any trial, other than that what is to be had through a Council of Elders. The 
only reply wMch we expect to receive to this observation is that they do not 
profess to administer those laws but only justice and equity. This at once 
brings to the fore-front what we pointed out to bo the mischief of the dual 
system. Are we to let the people of this Province understand that the enforce- 
ment of the laws made applicable to them is not giiaranteed and that they 
should not determine their own rights with reference to the laws promulgated 
for them but should wait till some exponent of ‘ justice and equity ’ tells them 
what they are ? It is not in many eases that two men agree as to what is in 
accord with justice, equity and good conscience. Hence arises the necessity 
of laws without which there can be no uniformity or certainty of title. 

The existence of such a system is calculated to affiect the value of property. 
The heirs of a deceased owner of property may for a time enjoy their patri- 
mony, but an outsider cannot expect to get a title from any of them however 
clear it may be according to the laws to which they are subject, in view of the 
joossibility — ^by no means remote — that one of them may threaten a broach of 
the peace and the rights of all are in the molting pot and depcmi upon tho 
caprices of the Council of Elders. 

We do not overlook the fact that the procc^edings under tho Frontier 
Crimes Regulations can bo taken only if there is a dispute “ which is likely to 
cause a lAood-feud or murder or culpable homicide, not to murder, 

or mischief or a breach of the peace It uiay bo remarked in passing that 
tho likelihood of serious oecurrtmees like Idood-feud, murder, etc., in which a 
breacli of tlie peace is necessarily implied ceases to be a condition precedent 
so long as “ a, broach of tho peace ” is threatened, however, trilling tho canee 
may be or whatever be tho gravity of tho breach of the peace. The safeguard 
im-d’e i in this condition is quite illusory and can be easily made to appear to 
the bolico or tho Deputy Commissioner, A clainuiut who has not got a good 
case in a court of law but thinks (hat he can present a plausible one before the 
Council of Elders or tho Deputy Commissioner can always create a situation 
whidi threatens a breach of the peace. An interested or designing person can 
always manage to have a Police report made or “ other information ” conveyed 
to the Deputy Commissioner so as to sath'<ry him that a broach of peace is 
likely. We are all familiar with the multifarious duties and pre-occupations 
of a District Officer and it is not snrj.-risir.g that ordinarily ho accepts a 
“ Police report or other information ” on its face value. The peace of the 
district being his great concern he would rather take cognizance of a case than 
ignore it if he is inclined to think, as most district officers seem to do in this 
Ih'ovinoe, that proceedings under section 8 can do no harm to the parties con- 
cerned. Tt has been stated before us by many persons that in a largo number 
of cases the preliminary requirement of the section, vis., existence of the likeli- 
hood of the breach of the peace is regarded by the Deputy Commissioners as 
pm-ely formal and that they assume jurisdiction whenever they feel inclined 
to do so. If a Deputy Commissioner is kindly disposed towards an applicant 
importance is not attached to tho initial condilion.* We think the Deputy 
Ooiumissioners do not realise that by entertaining an application they abrogate 
all laws m so far as the parties to that particular case are concerned. 

There can be no donbt that Ihe preliminary requirement referred to can 
be satisfied without much difficulty and that the ordinary law on which tho 
lights of parties should depend can be circumvented by a person who finds it 
to be against his interest and who is therefore anxious to take the chance of 
better results arising from tho ‘ Elders ’ notion of justice, equity and good 
conscieJico. It is true such a move can be cbeckraated by the opposite party 
forestalling his adversaiy by instituting a civil suit in which case tho Deputy 
Commissioner’s jurisdiction is ousted. It is in the highest degree undesirable 
tliat the law should make it possible for devices of the character illustrated. 

TJiough the section provides that a mere likelihood of a broach of the 
peace is not enough to empower the Deputy Commissioner to take cognizance 
Thompson, Additional Divisional Judpre, Peshawar, and Rai Sahib Jhinda Ram, Advocate 
^ud President, Bar Association, Dera Ismail Khan, 
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ot a civil dispute and that the circumstances ought to be such that “ he ooU” 

.Riders that the settlement thereof in the manner provided vill tend to 

P^^ent. ...... .consequences anticipated”, uo serious consideration is hkely 

to be paid in practice to this further condition. A breach of the peace can no 
if +1 institution of proceedings imder section 8 than it ■would 

institution of a regular eiml suit, unless the circumstances are such 
^'1 1 being brought before the Deputy Commissioner or the Council 

of Elders, will ^d themselves in a mood to arrive at a mutual settlement. 
Cases do sometimes occur in which by the timely intervention of a tactful 
district officer, or other influential persons, amicable settlements are arrived 
,at. But, where one forum is substituted for another and a summary procedure 
IS resorted to, the cause of peace cannot be advanced merely by that process. 
In most contested ea.ses if the likelihood of a breach of the peace in fact esists 
it will continue to exist, unless other proceedings, for example, proceedings 
under section 107 or 145 Criminal Procedure Code are taken. The shoil; 
duration of litigation ensured by proceedings under section 8 is not calculated 
to bring about peace and harmony if the results turn out to be contrary to the 
legal rights of the parties, which is not a remote contingency. 

More extensive use of section 8 has been advocated by a District Officer*’ 
for settlement of disputes relating to iii^eritance as he 'thinks the provision 
is greatly appreciated. In simple cases involving household moveable property 
where there are no complications, division of property and settlement of petty 
disputes on matters of fact, agencies other than courts of law are highly 
desirable, but in practice it is highly difficult to draw the line between this class 
of cases and others in which difficulties may and do crop up as the controversy 
proceeds. This is particularly the ease when there are no pleadings. We 
■doubt if the Deputy Commissioner, not to speak of the “ Elders ” and the 
parties, can discover from facts stated the questions of law which would strike 
one who_ is versed in Hindu and Mohammadan laws and customs applicable to 
the parties,' much less can he or they have any idea of many latent features of 
.a case,^ Material difference is made in the rights of parties if facts not other- 
wise disputed be considered in the light of the law applicable. For instance in 
;lC'j;'''T'ng a ease of inheritance, a legacy left by a Muslim and clearly established 
.as a fact is likely to be given effect to by a layman, regardless of the question 
whether it is in favour of one of the heirs or whether it was assented to by the 
other heirs and, if so, whether before or after the death of the testator. Nor 
•would a layman pause to distinguish between a death-bed gift and an ordinary 
■gift or how far delivery of possession is essential. How many district officers 
•or “ Elders ” wiU be found in the North-West Frontier Province who can work 
out the Quranic shares of various heirs ? Inheritance in this Province and the 
Punjab is greatly complicated by the introduction of certain customs. We do 
not think it is easy to appreciate whether an alleged custom modifying Hindu 
or Mohammadan law has the attributes of a valid custom which should be 
allowed to over-ride the former. What people call custom may be nothing 
more than a departure from the ordinary law on one or two occasions. We 
can multiply instances of difficulties which frequenty arise in disputed cases 
of inheritance. So long as rights of the people have to be ascertained with 
reference to certain laws, decision of eases must be in accordance with such laws 
and to do otherwise will be to stultify them. 

Cases of partition seldom arise independently of inheritance. Where the 
rights of the narties and the extent of their shares are admitted they do not 
stand in need 'of settlement by an outside agency and divide the assets them- 
selves or seek the intervention of relations and friendly neighbours. It is only 
when di’^'ision cannot be effected without the decision of disputed questions of 
riehts arising out of rules of inheritance, such as disability to inherit, or 
axisiup; out of transfers testamentary or othor-v\use, question legitmacy eom- 
plieate'd by acknowledgment, or treatment, or validity of a marriage in the 
family, or the like. 

In view of the considerations we have indicated, and a variety of others, 
we think eases of inheritance and of partition are least suited to proceedings 
under section 8. 

Mr Almond the District and Sessions Judge of Peshawar would limit by 
rnks but not by amendment of the Frontier Crimes Eegulation, the operation 
of section 8 to cases in which women are concerned, for example those of restitu- 
tifm of conjugal rig hts, (which, he says, are of rare occurrence) those m which 

‘Mx. 0. K. Caroe, Depvrty eommissioner, Peshawar. 
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‘ Kliula money ‘ rasmana ’ or ‘ sharmana is claimed,^ We dO' not think 
that claims for ‘ khula ’ money are ever made in practice. ‘ Khula ’ means 
divorce given by the hnsband at the instance of the wife. It depends upon the 
will of the husband ; and if any consideration proceeds from the wife for 
obtaining divorce, it proceeds the divorce itself. General she foregoes her 
dower to obtain a divorce. We have neither been told by any witness, non 
have we come across any decided ease in which _ a husband claimed ‘ khula ’ 
money from the wife. There seems to be little justification for such a claim, 
if made, being triable under section 8, Frontier Crimes Eegulation. 

We have found in an early part of this report that it is customary in the- 
lower strata of Pathan Society in the settled _ districts for the bride- 
groom to make payments to the bride’s family. We have also found 
that, either as an independant custom or as an extension of the foregoing 
custom, payment is claimed on the re-marriage of widows or divorced 
women by the heirs of the husband or the husband himself, as the ease 
may be. Such payment is demanded from the second husband. It is 
called ‘ rasmana ’ or ‘ sharmana ’. Looked at from one point of view it is 


nothing but a refund of part of what the first husband had to pay on the 
occasion of his maniage with the woman in question. In any view of the 
case, it is a restraint on marriage which a divorced wife or a widow is perfectly 
at liberty to contract. Any fetter on her right to do so is said to be opposed 
to pubHe policy, if not immoral. We think there is force in this contention. It 
has been put forward by a large number of non-of&cial witnesses, and if the 
opinion of the intelligentsia is a factor in determining whether a claim is opposed 
to public policy and good morals, and in our opinion it is an important factor,, 
the evidence before us is over-whehning, that claims to ‘ rasmana ’ or ‘ shar- 
mana ’ are looked upon with abhorrence. The educated classes of the ijeople 
greatly resent the encouragement which it receives from the findings of prgas 
and decrees passed thereon. Some of them have expressed themselves^ very 
strongly on this subject. Mr. Saadudin, the Additional Judicial Ooniimssioner, 
that “ in the majority of eases its working has degenerated 'into sale 
and exeliango of women, as if they were mere chattels lo- his viva-yoce 
examination he expressed a definite opinion that claims of rasmana or 
‘ sharmana ’ are opposed to good morals and public policy and that such maims, 
if preferred in regular civil courts, cannot succeed. In his opimon the en- 
conragnment of such claims has a “ baneful effect on the morals of the people . 
Malik Khuda Bakhsh, Public prosecutor, Derajat, is ^qna^^ emphatic. 
Referring to section 8, Frontier Crimes Regulation he says that it is imed 
by the interested parties for unnecessarily harassmg their opponents.^ The 
Xnl law of the land declares it illegal and section 8 has been legahsing it. 
This section is generally used for settling disputes over women and allows. 

wh?t Sly othe™e be called sale of women Society has outgrown 

the Lditions wHch could form a justification for f 
Tn this affe when emancipation of women is the order of the day, b 
whiS afa matter of practice, has been dealing with women as so many chatties 
is anachronism Some district officers are also mclined to the view tha 
iltms to 'rasmana ’ or ' sharmana ’ are not in keeping with good morals ^d 
claims -r, 1. V ™ Vgij w tiie highest court in this Province that 

TOoi. Zm, itc claimant himself, who insists on ^ ^ 

held interested in toturb^ to commit a breach of tho 

^ “ 

who have to -oimild he based on any nniform rule derived from 

expected that their d^™yv^^he_^tared^^ a ^ 

law or custom. Matrimom , . , according to their own notions of justice 
questions and n startling results. The Deputy Commissioner 

r a^ljdiriahg^to a pemdiar disah iEty in 
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tuicommon view taken by the jirga is considered by him to be in accordance 

0/™ eome a™ a uimb® of mstaacoo to S 
Oounciis o± Elders arrived at conclusions, %vhich offend against all laws, 
.customary or otherwise, and against a sense of decency. 

T foUowing passap from the midenee of Mr. Saaduddin, the Additional 

Judicial Commissioner, ivorth West Frontier Province, is interesting 


^ instance in which a jirga directed that the two parties be- 

fore them should exchange their wives. Bach was to divorce his wife and the 
^0 marry her. I had the occasion to refer to this instance before, the 
Cm ei ^Commissioner at a certain meeting in course of my criticism of the 
Frontier ^Crimes Regulation* Colonel Crosthwaile, \vho was then the Deputy 
Commissioner of Peshawar (and happened to be present at the meeting) said, 
there and then, that he had upheld that finding in finally disposing of the 
ease ”. We entertain no doubt that Colonel Crosthw^aite believed that the 
■extraordinary decision of the jirga Tvas warranted by custom which he assumed 
was well known to them. If legal advice of any kind had been open to the 
.parties in proceedings under section 8 we feel sure tire Deputy Commissioner 
would have refrained from passing the decree wdiich he did. 


The representatives of the Bar Association, Mardan, made mention of an 
iijstance in reference to Section 8, Frontier Crimes Eegulation. The facts 
staied by them appeared to us to be so incredible that we were not inclined to 
accept them as correct in all particulars. We sent for the record and acquainted 
ourselves with all the details of the case. The story told by them has been 
found to be substantially true. We proceed to state the facts and the decision 
on tliem as briefly as possible : — 


The plaintiff in the ease was one Abdulla. His widowed mother was taken 
in marriage by Jallandar in 1914 when Abdulla was yet an infant. Abdulla’s 
grand-father Gulistan instituted proeeeding-s under section 8 against Sikandar, 
the father of Jallandar, for the recovery of a certain sum claimed to be due 
fi-om Sikandar in consequence of Jallandar having married his widowed 
daughter-in-law. This case was referred to a jirga which recommended that 
Musammat Marufa, tfien an infant, the daiighter of his (Sikandar ’s) son Taus, 
be, given in marriage to Abdulla, also a few* years old, whose grand-father was 
directed to pay Bs. 100 in consideration of the marriage. It should be men- 
tioned that Taus was a half brother of Jallandar who had married Abdulla’s 
vndowed mother. This arrangement was apparently accepted by Sikandar, 
■who was the only defendant, Taus or Marufa being no parties. A decree was 
•accordingly passed in terms of the jirga award. In 1929, by which time both 
AMalla ’and Musammat Marufa attained marriageable ages, Abdulla applied 
for execution of the decree. Taus then, for the first time, became directly 
'interested, in the proceedings and was ordered to' furnish security in Es. 900 
tor the due performance of the marriage of his daughter. He protested against 
•the order and applied to the Commissioner in revision. His revision was so 
far accepted that fresh proceedings under section 8, Frontier Crimes Eegulation 
were directed to be taken for the determination of the question a.s to what 
relief should he granted to Abdulla Sbah “ taking into account the previous 
decree in favour of his grand-father Gulistan against Sikandar ”. The Com- 
missioner further directed that “ Taus and Sikandar must be made parties, 
•if the Council find that the plaintiff is entitled to he given a girl in betrothal. 
■The Council must assess damages for default ”, The seenrity bond taken 
from 'Taus was discharged. On proceedings under section 8 being again taken, 
in pursuance of the Commissioner’s order, a, jirga was appointed which pro- 
ceeded to record the statements of parties concerned. No less than 5 witnesses 
nroduced by Abdulla Shah the plaintiff, including his own uncle, stated that 
in the previous proceedings Musammat Marufa had been nominated 
for Abdulla by Sikandar, the father of Taus, who was the grand-father of the 
ffirl It was never suggested that a nihah bad taken place so that Marufa had 
SLe the leSuy married wife of Abdulla in 1914. We have also quoted 
above the order of . the Commissioner in which no more than betrothal occurs. 
•Snhsequently, however, it seems to have been realised that mere betrothal is 
■of no consequence and that Abdulla could have no claim to the girl in the 
absence of a vaHd marriage. Taus and his fitnesses of course mantained 
that the sirl had not hoen nomiTiated* if at all, hifi eonse^^, 


beto* onlT a half-brothar .TalMar wbo 
had married plaintiff’s widowed mother had no concern with the affair. The 
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jirga persuaded the parties to nominate, some arbitrators. The arbitrator®; 
and subsequently the jirga gave a finding that Musammat Marufa had been 
nominated and married- 

We b avo not been able to diseover any evidenee in support of: the allegation 
contained in the avaid of the arbitrators and the finding of the .’jirga as regards 
marriage. The jirga recommended that Abdnlla Shah should pay J'ts. 300 and 
a pair of bridal clothes and that Jallandar .should Tiay R's. 700 to Tans and if he 
failed to pay, Tans shonid recover the eahaneed amount of Es. 1,000 througit 
the court and, Instlv, that if Abdnlla paid Es. 300 and furnished a pair of bridal 
clothes hlusammat Marnfa would be given in marriage and “ will be handed 
over to the plaintiff by being thrown into the doll ” (anr wiih doli men <Ialkar' 
liawala nindai iioivegij. The Deputy Oomimssioner gave effect +o this reconi- 
mendatioii and ordered Tans “ to furnish security of Es. 1,500 in six suroth's 
on the api) roved lines, i.e., the security vull he forfeited if he fails to hand over 
the girl within the appointed time making due allowance foi" revision ]jrocoed^ 
iiigs ”. The order noted that Abdulla Shah and Jallandar accepted the deci- 
sion but that Tans objected. 

Tw{; applications— ^ne by Tans and the other by Mnsa,rainat Marufa. — 
were made to the Chief Commissioner who saw noi reason to interfere and dis- 
missed them. 

A fact of some importance merits- reference. One Mohd. Jan of village 
Jahangivahad, apiiarently employed in the Army and a relative of Tans or 
otherwise iulerostcd in him, made an application to has Commanding <.)fficor 
complaining against the jirga, characterising the members to be partial to the 
plaintiff Abdnlla Shah. The Commanding Officer forwarded it to the Assistiuii, 
Commissioner, hfardan. The date of the application and of the awards of Iho 
arbitrators of tJic jirga throws some light. The application is dated 29tl( May 
1929 and was forwarded on the same date. It was ordered by the Asstsl.mit 
Commissioner to be ‘ filed ’ on the 5th June 192'9‘. The awai-d of the arbitrafora; 
and of the jii-ga is dated a day later, that is, the 6tli June 1929. The eoini)l!uhil 
against the jirga made b3^ Mohd. Jan had apparently an effect quite opposite 
to that aimed at. The jirga mombors annoyed by the aspersions east on them 
introduced the story of the ‘ nikah ' which had not been suggested at any thuci 
b(!fore, in fact had been impliedly negatived ;■ it was nevei’ in eontrovo-sy and 
noii.}jcr the arbitrators nor the jirga had any business to give a finding on it. 
On the facts stated it is obvious that no law or custom could have justified 
Musammat Marufa being bargained away in the manner it was done. We are 
not aware whellior she was forced into a marriage against which she protested 
ill her application to the Chief Commissioner or whether Taus has .forfoitcul the 
heavy security which he had to furnish. If the Deputy Commissioner had gone 
into the case minutely the facts noted above would have been discovered by him 
and in all probability the order would have heon different. It is quite clear to 
us that due p(U-J’ormiuice of the decree bj'' Taus would involve commission of 
more tiian one ofi'once under the Indian Penal Code. We do not think the ,D(!puty 
Commissioner who passed the decree, much less the jirga members whose ro- 
commondatioii was acted upon, realised that the decree in effect dh-octed Taus 
to do what was not only illegal but amounted to a erimioul offeiico. The dircc- 
'tioii contained in the jirga award and therefore in the decree wnsdliat on the 
payment <if Rs. 300 and furnishing bridal apparel Musammat Marufa would be 
made over to him (Abdulla) by actual seizure in the teeth of opiioshion. by her 
father and henielf. Even a married woman cannot be compelled in execution 
of a doeroe passed in a suit for restitution of conjugal rights to go to her hus- 
band. Any compulsion applied even in such a,ciiso ainounls to an offence. The 
gravity of the order is much greater in a case like the one ui\der review. 

Wo quoti' the following from the statement of the Honorary Secretaiy, Bar 
Association, Mardan : — 

“ About 15 months ago the wife of a certain (lorson, resident of village 
Malikpur, Tehsil Manschra, District Hazara, was ^abducted by another. 
On proceedings being instituted a jirga was upjioiiited under section 8, 
li'rontier Crimes Eegnlation which decided that the comphumnit 
sJiould divorce his wife and the abductor should pa.y Rs. _800 to the 
complainant. The comfdainant refused to divorce his wife. I ara 
not sure if the abductor deposited the sum of Es. 800. Idio womaiH 
however, remained with the abductor and has given birth to two 
cliildren since then. It may be explained that under section 18y 
Eroxitier Crimes Regulation the Council of Elders can recommend the 



composition of a criminal ease on certain terms and that their recom- 
mendation can be treated as a finding under section S. The case 
above referred to was probably a criminal easje under seetioji -J-QS, 
Indian Penal Code, instituted on the complaint of the husbajid. Ee- 
ferenee may also be made in this connection to section 30, Frontier 
Crimes Regulation, which makes adultery on the part of a wife punish- 
able with imprisonment which may extend to 5 years or with fine. 
It was, therefore, hi utter disregard of the criminal liability of the 
woman and her paramour, an act contrary to the wishes of the 
aggrieved husband, that the jirga made the recommendation which 
was given effect to by the decree of the Deputy Commissioner. The 
decree as drawn up must have directed the husband to divorce his 
wife on receipt of a certain sum. We are not aware of any law or 
custom under which a husband can in any circumstance be compelled 
to divorce his wife. A decree in the terms mentioned above is re- 
pugnant to Mohammadan Law and enable.^ continuance of adulterous 
connection between a woman and the man of her choice.” 

Rai Sahib Jhinda Ram, Advocate, Dera Ismail Khan, has expressed himself 
follows : — 

“ it is strange that wonderful decrees are passed in such 

eases. You will find unmarried girls forced to marry such persons 
whom they did not like. You will find husbands forced to divorce 
their wives. You will find custody of minor children given to a minor. 
You will find many such strange and unheard-of things. Some in- 
stances of misuse of this section are given in my two letters (press 
cuttings) copies of which are attached herewith, I certify to the 
above expressions, through my experience which I gained during the 
time I worked as an Additional District Magistrate. To add to those, 
I give another instance, which I came across in the discharge of my 
duties as Additional District Magistrate. There was a decree which 
was passed under this section, by the order of the Deputy Commis- 
sioner, directing the judgment-debtor, a young Pathan, to accept 
Rs. 2U0 compensation and to divorce his young and pretty wife, to 
enable her to marry the decree-holder, with whom she had gone wrong. 
The decree-holder in addition to the amount which he had to pay to the 
judgment-debtor, was directed to marry a relative of his, a minor 
girl^ to the judgment-debtor. The case was sent to me by the Deputy 
Commissioner fofi exeteution. The judgment-debtor who appeared 
before me insisted that he would not divorce his wife and would not 
accept compensation and a minor girl. I could not solve the diffi- 
culty which arose in the ease. I was of the opinion that the decree 
was an unexecutable and illegal one.. _ I reported to the Deputy Com- 
missioner accordingly and wrote to him that I would not execute this 
decree. But the Deputy Commissioner solved this difficulty by 
ordering me, that as there was a danger of breach of peace, I should 
proceed against the judgment-debtor under section 40, Frontier 
Crimes Regulation, and should place him on security for three years. 
In pursuance of the said order I proceeded against the judgment- 
debtor under section 40, Frontier Crimes Regulation, and ordered 
him to furnish security for a period of three years, No surety was 
forthcoming, I had therefore to pass orders sentencing the judgment- 
debtor to three years rigorous imprisonment or till such time he gives 
security. The parents of the young man, both of them old people, 
came to my court weeping and crying that this young man was their 
only son on whom they depended for maintenance. They said they 
would die of starvation if their son was not released. T told them 
that [ was helpless and that they should try to persuade their son to 
a '•Tee to divorce his wife. In case he agrees to divorce his wife I 
would "•ladly recommend to the Deputy (Commissioner for cancella- 
tion of'the security proceedings and after that their son would come 
to them. I arranged their interviews with their 8,on. After a great 
deal of assertion and by beseeching and bewailing of Ms parents the 
young man was persuaded to agree. I had to perform the duty of 
a Qazi (such ceremonies take place generally in courts even the cere- 
mony of performing the marriage), the young man in my presence 
and in the presence of two respectable Mohammadan witnesses, by 
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tbroAviiig three stones as is customary, divorced his young pretty 
wife whom he loved, against his inclination. I thereupon repoi’ted 
to the Deputy Commissioner that the man had divorced his wife axjd 
the scein'ity should therefore be cancelled. But as the Deputy Com- 
misaiouer sent the record to the Eesident, Waziristan, to obtain sanc- 
tion for cancellation of his security and the required sanction did not 
return for many a day, the man had to rot in jail. The old people 
almost twice a day visited my court bewailing their fate that tlieir 
son had not come out of the jail, although, they had sacrificed their 
danghler-in-law for his sake. Some days after, I resigned the 
Honorary otBce and till my resignation the order of release had not 
p-rivod. After that I did not remain in touch with the case and don’t 
knovr what happened afterwards.” 

Tho^ Deputy Commissioners give effect to the decisions of jirgas on the 
pspumption that in the tribal areas girls arc given in marriage to- compose 
differences. The essential point, which destroys all analogy between the tribal 
custom and the decisions above referred to, is the absence of mutual agreement. 
Settlements of this kind are not forced on unwilling parties by coercive measures 
of the kind possible under Section 40, Frontier Crimes Regulation, which it is 
obvious is resoi'ted to give the colour of legality to an otheirwlse unauthorised 
act. 

The exemption from court-fee is a great iiicenth'e to people putting for^vard 
groundless claims particulai-ly those of ‘ rasmana ’ and ‘ sharmana ’. It is 
generally admitted that cases of tins description have greatly multiplied and 
are often decreed. We are of opinion that this is not only in disregard of the 
\'iew taken ])y the highest court in the Province but contrary to the provisions of 
the Frontier Crimes Regulation itself, Section 9, which lays down in clear terms 
that a decree pasKcd under Section 8 shall not give effect to any finding which 
in the opinion of the Deputy Commissioner is contrary to good conscience or 
public policy. 

Complaint has been made by a number of witnesses that a custom like this 
which is immoral and opposed to public policy is being perpetuated by repeated 
decrees being ]3a.'jsed in pursuance thereof. We think that this complaint is well 
founded. Customs grow out of instances and what was originally an aticmi)t 
to extend the custom of payinont on the marriage of a girl hecamo by repetition 
an indepoudoiit custom applicable to the re-marriago of widows and divorced 
Women. 

We have found from the records sent for by us that applications are made 
in large nmnbors by people for their claims to be dealt with under Section 8, 
Frontier Ci’imes Regulation, hut that many of thom_ are not granted. _ This 
loads the district otficors to think that Section 8, Frontier Crimes Regulation is 
popular and greatly appreciated by people. This is, in a sense, true and is 
based on the number of applications made for proceedings under Section 8. 
But wo must also take into consideration the vjews of the defendants. It may 
suit the convoniiuieo of those, who without pa^nneiit of court-fees can have the 
'chaneo of getting sometbiug from the jirga if they have a hopeless case in a 
regular civil court. The defendant, on the other hand, who relies on his legal 
rights whicli are sure to he enforced in a civil court cannot favour proceedings 
under Siiction 8, J’rontier Grimes Regulation. A plaintiff who honestly believes 
iij the f-ij I'l'iigth of his case would rarely ])refer proceedings under Section 8, in 
which, as we hai'O alCady pointed out, legal riglits are not necessarily given 
effect to ; he would naturally prefer regular civil courts where an erroneous 
decision of the trial court can be sot right by the court of appeal. Liability to 
]).‘iy court-foes cannot appreciably affect his choice of forum as .he can always 
recover it from his adversary in case of success as part of the costs which 
generally follow the event. 

Though a majoi'ily of cases disposed of under Section 8 relate to ' rasmana ’ 
and ‘ shaimana ' the ' Deputy Commissioner can take cognizance of claim.s to 
of substantial value. Instances have occurred in which this ha,.? been 
<l<me. khan Sahib Syed Mohd. Ashraf, a pleader of Kohat, who was profes- 
sionally interested in the case to which he gave reference mentions a pre-emption 
ciise which was dealt with under Section 8, Frontier Crimes Riigulal.iou, and to 
a case iii which civil litigation ending in the decree of the Privy Council in favour 
of the son of Khan Sahib Khushdil Khan deceased. The son’s legitimacy was 
questioned by tlie brothers of the deceased but was affirmed by their Lordships 
pf the Privy" Council. On that finding he had a preferential claim to the estate 



of liis father Avhicli was of considerable value. It is said to be worth about fn'e 
lakhs. In spite of such a decree proceedings under Section 8 were feared and 
he had to forego his interest to a .substantial extent in oi'der to purchase iniiniuii- 
ty from such proceedings which were threatened. 

Mr. Ladha Earn, B.A., LL.B., Pleader of Bannu, says : — 

“ In lf-*30 or I9r2, Manu Singh, Dalla Singh and Lai Singh, obtained 
simple money decrees against Khan Badshah of the Baldta Khel. 
Execution was taken out several, times but without success. The 
judgment-debtor successfully appi’oaehed the Deputy Conuoissiouer 
for proceedings being taken under Section 8, Frontier Crime, s Eegiila- 
tion. In spite of the decree-holder’s protest sneli procee<ling.s were 
taken. Partial satisfaction was given to the decree-holders and the 
rest of their claim under the decree was washed out.” 

The only object of civil disputes being settled under Section 8, Frontier 
Crimes Eognlation, is to prevent the breach of the peace. If it is really threaten- 
ed the mere fact of the Deputy Commissioner assuming jnrisdiction cannot 
prevent the a})prehended breach of the peace. In the majority of cases civil 
proceeding's must be supplemented by action under the security proceedings or 
those iiiider Sections 145 and 146, Criminal Procedure Code. v,Eich are far niuie 
effective for that purpose than civil proceeding.s to decide the controvor.sy itself. 
In eases m which immovable property is in dispute, it can always be attached 
iinder section 146, Criniinai Procedure Code, so as to remove tJie bone of conten- 
tion for the time being. In all other cases and oven in those in which immovable 
property is attached one or more of the parties can be bound over to keep the 
peace. 

That part of Section 8 which confers jurisdiction on the Deputy Commis- 
sioner to take cognizance of a case in which one of the parties is an inhabitant 
of the tribal area is, in our opinion, salutary having regard to the conditions 
prevailing in this Province. As a matter of fact Section 8 was intended mainly 
for this class of eases as the following extract from the objects' and reasons in 
reference to Section 8 of Regulation B of 1901 will show : — 

“ This section is valuable in supplying means for prompt settle- 

ment of claims by transborder men against onr subjects. It is also 
largely itsed, especially in Kahat, for settlement of claims to custo- 
mary payment of ‘ damages ’ or compensation in cases of breach of 
betrothais, of marriages with girls or widows without consent of their 
male guardians. But its chief value lies in facilitating the diso.' '■'J. 
of genuine claims by transborder men for debts due from B'.'i'Lhdi 
STibjects. In the correspondence about the reorganization of 
Frontier administration stress was laid by all officers upon the inti- 
mate social and business relations between the clansmen beyond, and 
the residents within, our border. Claims arising out of marriage, 
betrothal, sale of cattle, money advances to tenants to British terri- 
tory, and such disputes are numerous. It is useless to refer the trans-' 
border man to the civil courts. Even if he understood thoir proce- 
dure, and lived nearer to Kutcheri, the courts cannot serve sununonscs 
on his witnesses. G-enuiiie claims may singly be petty, hut if un- 
satisfied or unnoticed by authority they lead to reprisals, and in the 
aggregate tend to create serious trouble Mr. Merk suggests that after 
the v/ords ‘ or a breach of the peace ’ there be added ‘ or in which the’ 
plaintiff or defeiTdant is a resident of independent territory and the 
dispute does not relate to immovahle property 

This class of eases invariably involves claims to petty amounts. There are 
hardly any occasions for immovable property being in dispute. It is de,siipied 
for the convenience of trans-border people and of British subjects who ha'\''e 
dealings with them. Oases in which larger 'claims may be involved, as will 
seldoni be the case, should not be excluded from the jurisdiction of ordinary 
civil courts. Mr. Almond, District and Sessions Judge of Peshawa,r, is also not 
in favour of all eases in which one of the parties belongs to the tribal territory 
being excluded, as inhabitants of tribal territory sometimes enter into partner- 
ship relations with residents of British territory for extensive business. We 
are told that cases between inhabitants of the two territories involving claims 
exceeding Rs. 200 are rare. In our opinion, all the requirements of this class 
of cases will be met by a provision that in all cases in which one of the parties 
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resfides in tribal territory the Deputy Commissioner will have exclusive juris- 
diction to entertain and try suits not involving claims to immovable property 
in wliicli the value of the subject matter does not exceed Us. 500. _ For an ex- 
liaustive list of cases Avitliin the jurisdiction of the Deputy Commissioner, the 
seliodule ap'pended to the Provincial Small Cause Court Act may be usefully 
adopted. All other cases in which larger stakes may be involved should be 
blc by the ordinary civil courts. If an inhabitant of the tribal territory 
has l)nsin('ss connections in the British territory and has, therefore, occasion 
to lic invoh'iid in litigation for substantial amounts, he must submit to the juris- 
diction of ovdi\iary courts. The iidiabitants of British territory should likewiso 
take the consorjuonccs of his dealings with a foreigner, which he should have 
foTosoen and execute his decree as best as he can. We see no difflciilty in 
cff'.'cting service on a defendarh residing in tribal territory as substituted ser- 
vice ].u'ovjdcd for by the Civil Procedure Code can always he resorted to. 

The position of the Council of Elders, in cases under Section 8, Frontier 
Crimes Kc'gulation, resembles that of arbitrators. Ordinarily, a referonoo to 
arl)it]'alion is by consent of parties ; but compulsory arbitration is not nnhnown 
io law and was provided for in certain enactments. In such cases parties are 
called upon to appoint arbitrators ; and if they fail to agree, the Presiding 
Oilicer can do so considering reasonable objections to his nominations. Provi- 
si(ins in this behalf already exist in the second schedule to the Civil Procedure 
Code, paragraph 5. The Deputy Commissioner should have power, if he elects 
to (jxerciso it, of making a reference to arbitration in eases in which one of the 
]iarties is an inhabitant of tribal territory. Such arbitration should, however, 
b(' limited to questions of fact. Accordingly, the Deputy Commissioner should 
be empowered to refer all disputed questions of fact to arbitration by an equal 
number of arbitrators nominated by tlie parties and an Empire to be nominated 
by the Deputy Commissioner himself. On receipt of their award, he (the 
De.juity Cominissiouor) should dispose of the ease as provided for by the Code 
(h‘ Civil Procedure. No appeal should lie from the decree passed by the Deputy 
Commissiouer ; hut a revision within the limits laid down in Section 25, Pro- 
vincial Small Cause Court Act, should lio to the Judicial Commissioner. The 
Deputy Commissioner should he empowered to delegate his powers in this 
respect to any senior officer subordinate to him, for example the Assistant Com- 
missionor or an Extra Assistant Commissioner, This procedure will not, on 
iiio one hand, appreciably increase the work of the Deputy Commissioner ; and 
will, cm the other hand, meet all the po.sM])le objections to which we have re- 
ferred, Parties should he entitled to be represented by legal practitioners iu 
proceedings before the Deputy Commissioner. All other cases of civil ns^turo 
should he exclusively triable by the ordinary civil courts. 


f 
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CHAPTER VI. 

Trial of Criminal Cases. 

Section 11 may be usefully quoted at the outset : — 

Crhr.ivnl references to Councils of Elders. — Section II (1). Where, in the 
opinion of the Commissioner or Deputy Commissioner, it is inexpedient that the 
question of the guilt or innocence of any person or persons accused of any 
ofl’ence, or of any of several persons so accused, should be tried by a Court of 
any of the classes mentioned in Section 6 of the Code of Criminal Procedure, 
1898 (V of 1898), the Deputy Commissioner may, or, if the Commissioner so 
directs, shall, by order, in writing, refer the question to the decision of Council 
of Elders, and require the Council to come to a finding on the question after 
such inquiry as may be necessary and after hearing the accused person. The 
memiters of the Council of Elders shall, in each ease, be nominated and ap- 
pointed by the Deputy Commissioner. 

(2) W'hcre a reference to a Council of Elders is made under sub-section (1) 
and the members of the Council have been nominated, the names of the mem- 
bers so nominated shall, as soon as may be, be communicated to the accused 
person, and any objection which he may then make to the nomination of any 
such member shall be recorded. The Deputy Commissioner shall consider every 
objection made by an accused person under this sub-section, and may, in his 
discretion, either accept or reject the objection, provided that in the latter case, 
ho shall record his reasons for so doing. The Deputy Commissioner shall, after 
disposing of any objection made by the accused person, appoint the members of 
the Council. 

(3) On receipt of the finding of the Council of Elders under this section, 
the Deputy Commissioner may — 

(a) remand the question to the Council for a further finding ; or 

(b) refer the question to a second Council ; or 

(c) acquit or discharge the accused person or persons or any of them ; 

or 

(d) in accordance with the finding on any matter of fact of the Council, 

or of not less than three-fourths of the members thereof, convict 
the accused person or persons, or any of them, of any ofence of 
which the facts so found show Mm or them to be guilty ; 

provided that a person discharged under clause (c) shall not be liable to be 
retried for any offence arising out of the same facts after the expiry of two 
years from the date of such discharge. 

Sectioit I. ' 

Section II eocamined. 

We have referred in the tMrd Chapter to the opinions expressed in .1887 
and to the ardmadversions on the Indian Penal Code, Criminal Procedure Code, 
and the judicial machinei'y which were considered responsible for increasing 
crimes of violence. As the result of a revolt frorn the judicial system, another 
system, differing from the former in many essentials, was devised ; and to im- 
plement it a tribunal, which, it was believed, would be free from the shortcom- 
ings of a court of law, was called into being. Such a system is propounded in 
Sections 11 to 20 of the Frontier Crimes Regulation. It is easy to criticise the 
judicial system, wMch is in vogue in this country and many others, and at times 
with force, having regard to certain unsatisfactory results in particular cases ; 
but the critic is hard put to it when he is called upon to substitute a better system 
or to suggest improvement which, while meeting the particular cases on which 
the criticism is largely based, can suffice for the generality of cases without lead- 
ing to results more unsatisfactory than those which it is desired to guard against. 

In view of certain necessary safeguards, every one of which is dictated bj 
the sense of natural justice, the judicial system does not make for the expedi- 
tious disposal of cases and in view of certain principles, every one of which is 
dictated by pmlence, crime goes nnpnnished in certain cases. Denial of the 
right to cross-examine and to criticise witnesses of the adversary and of the 
right to produce and explain the evidence of one’s o\m mtnesses, all with the 
help of a competent person is regarded as a denial of jnstiee which in fact it is. 
Human nature being what it is, absence of control by a court of appeal, which is 
an important corrective, is considered likely to result in an arbitrary exorcise of 



42 


power, if fiinility were to attach to judgments of trial courts. This principle <3 
likewise unexceptionable. Right of appeal has, therefore, to be regarded' as a 
necessary safeguard. To concede such rights makes rules of procedure and a 
record of the evidence indispensable, which make delay unavoidable. The 
choice thus lies between what should be regarded as a denial of natural justice 
and delay. Again, so long as it is accepted as a fundamental rule that the 
acquittal of a guilty person is preferable to the conviction of an innocent, evi- 
dence mnst be at least snch as satisfies a prudent mind (a mind neither sccioticul 
nor imdnly credulous) that he is guilty, a certain number of crimes mnst inevii- 
ably go unpunished. The crime being so planned by the culpiit as to leave no 
evidence, oi* the prosecutor acting without due. diligence in collecting and pro- 
ducing evidence, or witnesses having adulterated their evidence with an amount 
of falsehood which defies all attempts to ascertain the truth, will in general be 
found responsible for the acquittal of a person suspected to bo the culprit. The 
choice, therefore, lies between taking one of two risks, viz., that of convicting an 
innocent man or that of acquitting a guilty one. A court of justice adopts the 
former course. 


We have stated as briefly as we can the plea put forward by the advocates 
of the judicial system in justification of tho delay and acquittals which form the 
two main indictments against it. Tho plea did not find favour with the opposite 
school of thought who made a bold constructive attempt to suy)ply another system 
in tho Frontier Crimes Regulation, which was supposed to be free from tho 
drawbacks inlierout iii tho judicial system and which was supposed to make for 
■the _ expeditious disposal of eases and at the same time to ensure the con- 
vietiou of most guilty persons. Accordingly, anything which contribxitcd to 
delay or to acquittal has been eliminated. This could not have been done. 
\vithout dispctisbig wnth all inles of imocedurc, evidence, right of cross-examina- 
tion and of acid’-css through a legal practitioner and right of appeal, h’ami- 
liarity with legal principles being deemed to be liamful, if anything, in ad- 
ministering such a system, a tribunal, called a Council of Elders of Jirga, con- 
sisting of laymen, presumed to possess robust common sense, sound judgment 
and local influonec, was provided to administer justice according to their own 
notions of equity. It was believed that tho absence of safogTi,ards, whieli tho 
judicial system ]>rovidos nud to which we have made brief roforonee would bo 
compensated for by tho peculiar advantages, with which the now system was. 
ci’cdited. The tribunal and its frame are ini^ired by a system which* obtains in 
tribal areas, whore crime is believed to he less than in British Territory. 


It cannot lad to strike a student of this system that its, founders have no 
great belief in its efficacy, as the judicial system has been retained sido by 
side with it and the domains of the two left undefined. The Deputy Comrai.s- 
•sioner has to determine in each individual ease whether it is to be tried iudi- 
cially or under the provisions of tho Frontier Crimes Regulation, which 'pro- 
yides that “^where, in tho opinion of the Commissioner or Deputy Commissioner, 
it is ine.v .( that tho question of the guilt or innocence of any person or 

persons acemynl of any offoneo should be tried by a Court constituted 

under the Cnmuial Procedure Code, such question may be referred to tho dc'cii- 
sion ol ilio Council of Elders ”. The section gives no indication of any to,st for 
dctemimng t le i-.xpodioncy or otherwise of choosing one system or tlte olhor 
a he Deputy (.(mmissioucr is the solo judge in each individual case as it ari.ses 
and Jus power ui this respect is not open to question, it seems, even in revision. 

The Regulation of 3871 expressly provided that reference to the decision 

'' sufficient proof is not, forthcoming for judicial 
Sin tf ^ K oa being to “ graduate ”, tho sontmice with the 

ovidouco. UfKier that Rognlntion, the jirga, which had power to sentence 

SltiLrd-'']887'Suf^SSf '"'1 Wuage of the. 

JseijUiatioiis of 3887 and 1901 was so widened as to extend the Deputy Commis- 
sioner s powers not only to eases in which sufficient proof was not fortbcombiV. 
but to other cases as well, as for instance, those in which it is considered Xrit- 
able to have a sottlcmeut effected on payment of blood-money or othenvise 

MvfoSnT nature wore issued in this behalf befOTc Iffih 

July 1J20 when Sir Hamilton Grant, the then Chief Commissioner issiut I 
circular lor rlie guidance ot officers in administering the Frontier Crimes ih‘<u{i'-i- 
tion. We extract the following relevant paragTaph 

order governing the procedure to' be followed in cases under 
of all office wX & u?r 

ot ail ofliccis of the I rovmce. That circular is in no sense confidential, and it 
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has the same hinding force as circulars issued by the Judicial Commissioner foi* 
the guidance of judicial officers. Its observance is obligatory, and_ it should 
bo mastered not only by officers exercising powers under the Frontier Crimes 
Eegulation, but by all subordinate officials of their courts, and the investigating 
and iiroseciiting staff of the police. 

Cffieers on studying those orders will doubtless remark (possibly ivith 
storm) that they iniply not only a revolution in ouir present methods of using 
the Frontier Crimes Eegulation, but a certain condemnation of those methods. 
They imply both. Indeed this condemnation is even stronger than it ^ was 
possible f or me to recite in a public document. I am anxiouis that all officers 
should know and appreciate the reasons which have induced me to adopt this 
course. And I am confident that, when they do so, I can rely not oniy upon 
that close observance of rules which discipline dictates, but upon their hearty 
co-operation in what is partly an experiment and partly a return to the original 
purpose of Ihe Regulation. 

I do not desire to throw the entire responsibility of the present unsatisfactory 
sitxiation upon officers who have been entrusted with powers under the Frontier 
Crimes Regulation, still less do I wish to imply any criticism of the policy of 
my predecessors in office. They indeed realised, as I do, the prevailing tendency 
to an affiise of the principles of the Frontier Crimes Eegulation. But attempts 
to check this abuse have been handicapped through by the vis inertiae of 
gradually crystallising tradition. It has been difficult for Magistrates especially 
"the more junior, to resist this, and when they have been personally unacquainted 
vith pre\ious confidential references, pronouncements of policy, or ohiter dicta, 
they have lieen content to rely upon previous practice as indicated to them by the 

permanent staff of their courts ”. After recounting the previous history 

and the opinions of Sir Frederick Cunningham (already quoted by us) the 
circular proceeds : — 

“ 4. The point which clearly emerges is that we have no right to 

establish what we imagine to be a customary and tribal tribimal merely as a 
means of securing a conviction which the Criminal Procedure Code will not 
allow, or to pass % such a device the same sentences as the Indian Penal Code 
admits after a regular trial. 

“ If our procedure is customary and tribal, it must be so throughout. 
Not only the process, but the result, must be in accordance with popuhir 
opinion. The tribal settlement of a blood feud, the infliction of a fine for 
murder as a means to such settlement, the composition of offences not com- 
poundal'le under the Criminal Procedure Code, and the lenient treatment of 
tochnical crime with a view to future peace are just as legal now as they were 
before 1887. But the fact is being gradually forgotten. 

‘ ‘ Many Magistrates seem unaware that Section 12 of Eegulation IV of 1901 
legalises a sentence of fine only even for the most heinous offence.” 

“ 5. The circular order will show that certain offences, those which must 
be recognised as crimes and should receive, whether the trial is by Jirga or 
otherwise, severe punishment. Such offences are dacoity and murder for the 
sake of gain, armed burglary, and professional and habitual crime. To these 
must be added crimes originating from customs which, though still condoned 
))y Pathan opinion, are such as a civilised administration cannot possibly 
assist in crystallising. These include murders marked by exceptional delibera- 
tion and brutality and the cowardly mutilation of women. 

“ 6. But there are many offences regarded by British Law as offences 
against the State which by the custom of the people are purely “ torts ”. To 
the popular mind the injured person or his relatives alone are concerned. If 
they are satisfied, justice has been done. Such offences include many cases of 
homicide, grievous hurt and mischief, where they amount to reprisals agfihast 
person and property in pursuance of the Pathan code. These do not require 
^ punishing ’ as much as ‘ settling. ’. I know that many officers may point with 
misgiving to anticipated ‘ outbreaks of lawlessness and may express alarm 
at what they consider implies a weakening of criminal admmistration. I believe, 
on the contrary, in the efficacy of a system which secures popular approval to 
our methods, and which indicates that we desire justice between man and mar) 
rather than the rigid maintenance of the State’s position as the repressor of 
crime eomnntted against itself. As Sir F. Offnningham pointed out in 18.99, the 
State in criminal administration is to the Frontier community a meaningless 
abstraction. The policy of adapting punishment to popular ideas of justice is 
so little a sign of weakness that it was the policy adopted by the great historical 
L 606 FD 
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administrators of tliis border, vbose names are synonymous with vigour and 
energy, and it is that approved by a consensus of the most experienced opinion 
now available in the Province. From these general considerations there emerge 
certain concrete principles covered by the circular : — 

“ (a) References to jirga are not to be made merely to secure convictions 
which an ordinary court of law will refuse to admit. 

“(b) References are largely to be made with a view to settling personal 
feuds. 

“ (c) The jii’ga must recommend a sentence, and this recommendation 
must be duly considered. 

“7. It follows from (b) that Section 11 shoidd be far more freely used 
than it is for offences other than homicide, especially where women and ordinary 
injuries to person and property are concerned. There seems to be a prevjilcnt 
but erroneous impression that Section 11 is reserved for heinous crime. It is 
remarkable that the correspondence of 1889 draws attention to the success of the 
jirga system in stopping cases of rick-burning and setting fire to cowshed in 
Hazara'. I see that during the year 1919 only two cases of mischief were 
referred to jirga under Section 11 in that district. In the same district indeed 
no eases relating to marriage (the most appropriate of any for jirga decision) 
were so referred on the criminal side. 

“ 8. Many eases, of course, are instituted on the civil side under Section 8. 
But where they have been brought originally as criminal prosecutions, it is 
often easier to make the reference under Section 11 than Section 8 for many 
reasons. The complaint will frequently refuse to abandon his criminal 
prosecution at the outset, as he fancies that this gives him the best chance of 
redress. But he is brought to reason when a jii’ga has confiouted the parties 
and suggested a satisfactory settlement. There is again the fact that to 
acquit or discharge the accused before the I'eference is made weakens the chances 
of ]>ringing Inmo the responsibility. Section 18, Frontier Crimes Regulation, is 
perfectly clear. A reference under Section 11 can result legally in a decree 
under Section 8 and frequently it should do so. I commend Section 18 to the 
attention of all officers working the Frontier Crimes Regulation, for its pro- 
visions are usually overlooked. 

“ 9. In this connection I realise fully the importance of ensuring lhat 
those settlements are carried out promptly and completely. We must not, 
when using Section 8, shelter ourselves behind the Civil Procedure Code in 
granting barren and unrealisable decrees. As in criminal cases, tribal custom, 
once called in to assist justice, must be allowed its true evolution. For this 
reason 1 have no desire to interfere in existing orders which recognise that 
detention in the political lock-up may often be used to ensure that refracdory 
judgment-debtors under Section 8, Frontier Crimes Regulation, do not vitiate 
the settlement. But an equally important consideration is that decrees must 
be adapted to the circumstances of the judgment-debtor. Nothing is more 
stimulating to a recrudescence of disputes than decrees which are far beyond 
the moans of the judgment-debtor to satisfy. 

“ 10. xis regards (c), th? rule is, as regards present practice, an innovation. 
It is really nothing new. 

“ A letter of the Punjab Governmont in 1886 recites : ‘ The Lieutenant- 
Governor suggests that the jirga should find the fact of guilty or not guilty, or 
make recommendations for the settlement of the case, and where a person is 
found guilty suggest his punishment by fine or imprisonment, or both, or by 
transportation or imprisonment being limited to seven years. ’ The principle 
that jivgas should recommend the penalty was one which preceded and justified 
the admission of sentences of imprisonment on their findings. 

“ I have a further word to say on the subject of sentences. They tend in 
this Province (and I mnst here include those passed by ordinary Courts of 
Laws as well as by officers empowered under the Frontier Crimes Regulation) 
to be far heavier than those inflicted in European countries. They have ha(l 
no marked success in repressing crime, and they are particularly inappropriate 
where a large majority of offenders escape justice entirely. To quote the words 
of one of the most experienced officers of this Province : ' It is the certainty 
and not the severity of punishment which is the real deterrent.’ Yet Courts 
endeavour to remedy their powerlessness to bring home crime in general by 
exceptional severity in particular cases. No policy is more likely to distort the 
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popular attitude towards crime, to alienate the people’s opinion from the ad- 
ministration of justice, and to limit their co-operation to a meaningless gamble 
on an unintelligible game. There used to be an idea that a Magistrate who 
habitually gave savage sentences was a strong Magistrate. Nothing could be 
more preposterous or puerile than such an idea. The terms weak and strong 
are no more appropriate to Magistrate than to policies. A policy is wise or 
unwise — ^not strong or weak. So with Magistrates.” 

His successor in office, Sir John Maffey did not approve of the policy 
adumb ruled in the circular above quoted and issued another rescinding the 
first in most respects and giving the following instructions : — 

“4 

“ (a) No case should be referred to a jirga under Section 11, Frontier 
Crimes Regulation, except by the order of the District Magisti-ate 
himself after he is satisfied that there are good gTounds for believ- 
ing the accused person to be guilty, even though the standard of 
proof is not such as to secure a conviction in the regular Courts. 
The necessity to refer a case to jirga on the criminal side should 
be viewed as a definite sign of the failure of the investigating 
agency ; but the likelihood that the ease may have to be so dealt 
with should be regarded as no reason for the police to relax their 
efforts. It must be remembered that a jirga, equally with the re- 
gularCourts requires all the assistance which police investigation 
can give it. As, however, the accused is not entitled to be repre- 
sented by counsel before a jirga, the police should likewise'not 
appear, except as ordinary witnesses, before it. The procedure 
contemplated by the Chief Commissioner is that the case should be 

1 heard m the ordinary way before the Magistrate after whicli the 

latter, if he thinks there are grounds for trial by jirga, should sub- 
mit his- file with the record of evidence to the District Magist.rate 
with detailed reasons for the recommendation that the ease should 
be tried by jirga. 

“ (h) In referring oases to Councils of Elders under Section 11, Frontier 
Crimes Regulation, District Magistrates should require them to 
give a finding on the guilt or innocence of the accused, but in 
regard to punishment, in the event of conviction, should be guided 
only by their own judgment and the provisions of the law. 

“(c) Under instructions recentlv given, lists of approved jirga 
members have been prepared in all districts. These lists should 
be maintained and care should be exercised in selecting the jirga ; 
the same members should not be continually chosen, as the ‘ pro- 
fessional jirga member ’ is to be avoided. The large jirga, known 
as the Shahi jirga, meeting once a quarter or at longer intervals 
for the decision of a large number of eases placed before it, or 
committees of its members at one time should now be discontinued. 
Each jirga should be selected ad hoc and should ordinarily visit 
the scene of the crime which it investigates.” 

The records of cases examined by us are for the years 1921 — 30 and show 
not only that in accordance with the instructions contained in the circular last 
quoted, in the majority of cases, there was hardly any evidence or there was 
evidence but not sufficient in quantity or quality for a judicial conviction, but 
also that references were made in eases in which there was evidence which if 
believed, would warrant a conviction in a court of law. It seems to be generally 
assumed that courts of law require too high a standard of proof and that in 
arriving at findings of fact they are unduly hampered by technical rules of law^ 
With all the resneets due to Sir John Maffey, we think, speaking generally, 
that it is a contradiction in terms to say that “ there are good grounds for 
believing the accused to be guilty ” and yet “ the standard of proof is not such 
as to secure a conviction in the regular courts Unless “ good ^ grounds for 
believing the accused to be guilty ” means nothing more than suspicion more or 
less strong which does not exclude reasonable possibilities of innocence they will 
in general come up to the standard of proof required by law. We put a definite 
question to a number of official witnesses as to whether they would act on any- 
thing less than the evidence which a prudent man, not a lawyer, would consider* 
sufficient to base a finding upon. Their answer vras in the negative. Now, this 
is exactly the test of proof which the Indian Evidence Act provides. We may 
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nsef 11117 quote the definition of “ proof ”, which is to guide counts of law. It 
runs thus : — 

“ A fact is said to be proved when, after considering ika matter^ before it 
the Court either believes it to exist or considers its existence so 
probable that a prudent man ought under the circumstances of a 
particular case, to act on the supposition that it exists.” 

It should be noticed that the standard here set forth is based on no technical 
requirements of law, but on the common sense of a ‘ prudent man ’. We are 
here considering what the law requires and not what the idiosyncrasies of indi- 
vidual judicial opinions lead to. If some of them insist on too high a standard 
of evidence they should be corrected or their personnel should be improved but 
there is no justification to supersede the system which, as shown, is not at fault. 

Tf it is a fact that the Council of Elders and the Deputy Commissioner insist 
on the degree of proof which prudence demands, the only difference between tJieir 
standard and that of a court of law will lie in the exclusion by the latter of 
evidence which is declared by law to be inadmissible. The rules of admissibility 
are not meant to exclude evidence which is of any value._ Every ‘ relevant 
fact ’ which gives rise to an inference of guilt or innocence is admissible. We 
tried to elicit from a number of witnesses as to what evidence is excluded by a 
court of law which is of value before the Council of Elders and the only reply 
which could be given was “ hearsay ”, “ evidence of repute ” or “ belief .stated 
on oath Unless this class of evidence materially adds to the proof wluch a 
court would regard as insufficient or unreliable or the Council of Elders can find 
additional evidence, which will improve the evidence which can be laid before 
a court, no case of inexpediency of a judicial trial can arise. This brings us to 
a consideration of the practical side of the matter. Immediately after an 
occurronco, a police officer, whose ability and experience are far superior to 
those of jirga members (whoso description we have already given) arrives on 
the scene. Ho is generally a man of this Province, if not of the same district 
v'oll acquainted with the conditions obtaining in his circle and is expected to 
collect all the evidence material to the case. We have been told that almost 
every murder case in which an accused is named is sent up to the Magistrate.* 
II is on the recommendation of the magistrate, made after recording the 
evidence, that the Deputy Commissioner makes a reference to a Jirga. Evidence 
is overwhelming to the effect that jirga members, such as can be had, do not 
])08aess better means of obtaining evidence, if they make an attempt to do so 
at all.t The only evidence, as already said, which is available to the Council 
of Elders is heresay and that afforded by “ general repute ” or “ belief stated 
on oath Bocret enquiries, which ju-ga members profess to make, do not 
enable them to find any direct evidence. It is, again, evidence of “ belief ”, 
expressed by certain persons. “ Hearsay ”, “ repute ” or “ belief ” in the 
guilt or olhenvise of a person accused is not traced to any direct evidence.* 
Any one who is to act on this class of evidence should naturally be led to put the 
question : why is it said or believed that the person in'question is guilty or 
innocent ” ? The person making the statement from ‘‘ hearsay ” or “ belief” 
is bound to give some source of his knowledge or confess ignorance thereofi If 
the original source discloses the existence of direct evidence it could not have 
failed to reach the police officer making the investigation. We have evidence 
that jirga members cannot discover what the police failed to find.| Witnesses 
who wish to screen the offender or are otherwise interested in concealing the 
truth and do so in spite of local Lamhardars and others whose assistance the 
police have would likewise do so with jirga members who have no influence in 
the village. If such evidence is not traced to any source it must be referable 
to the alleged motive or to other evidence, in itself insufficient, which the police 
did or could collect and which was already before the magistrate. In general, 
the complainant naming the accused person gives the reasons of his belief in 
the complicity of those accused by him. S'ome motive is always assigned by the 
accuser. “ Hearsay “ repute ” or ‘‘ belief ” if not traced to any direct 
evidence, will invariably be traced to such motive or to other evidence admis- 
sible in court. Jh. these circumstances, the so-called additional evidence, which 
the Council of Elders are supposed to find, is wholly illusory. The evidence 

•Mr. Caroe, I.C.S., Deputy Conoiaissioner, Pe-ehawar. 

fMalik Khuda Bakhsh, Public Prosecutor, Derajat : Mr. Saaduddin, Additional Judicial Com- 
missiemer and KLan Bahadur Gulab Khan, Kohat ‘'uuic.ioi v.om- 

tKuiiindad Khan ; Mohd. Aslam Khan. 
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good ill i'*S'elf, rnsv lor tecloicol reasons, be iia.lmissible hi a court of taw, 
instauci-. a confession mado by a person accnsed. while ni tlie sastoclv oi* a 
ptiice odif-'.r, but not before a hlagistrate, in eircumst.^nces wnieii er-ccladc- all 
suopoaitious of unfair moans Inning boon omployc-d, is of value but not admis- 
sible. Cr.se.s of this kind are. liowever. very rare paid seldom form a ground 
of reference to the Council of Eiders, d^e asked a hia’li judicial officer, who 
favours trial by jirga, to mention eases in whieh it is eapedic-iii Lo make a re/or- 
enoe to a ‘ Council" of Elders lie said : Ca,:es in vdiich a clearh'- guilty 
per,son would escape couviction in the ordinary court ovang to lack of strict 
eviclenee, a ease in which a person was muidored outside the village at dead 
of niiiit h'/conscqueuce of a blood-feud ; tlie whole village knows who is the 
murderer bat no proof is “ forthcoming ”. 'Tiiat is meant by ‘ a clearly g-uilty 
person ’ is no more than a strongly suspected person. ‘ The whole viUaga knows 
who is the murderer ’ moans no mr-re than that all the inhabitants infer from 
the weli-kmon'n existence of t,he blood-feud that a eeTtam person is the murderer, 
ll'lio should tiie court not regard him as a ‘ cloas'ly guilty person ’ 1 Obviously 
because it is not unreasonable to think iha« the man was killed ont-sido tiie 
village in the dead of night in Oie course of an oneounler -with an armed dacoit 
or durf whom he challenged, or that he had ndtliiii a few' clays before eontiaiCLecl 
a Ihaisni w>th a ivoman amcl the fact had by then come to the knowledge of only 
a few, but the husband of the v.'oman did sirspoct and killed him or again, the 
murderer mistook Mm for another in a dark night and killed him (w'e have 
actually come across such instances in decided cases). We have little doubt 
that an efficient police officer can find circumstantial evidence excluding these 
pc,ssibiliiiw. and establishing to the satisfaction of the court that the suspected 
person is guilty. But assuming there is no other evidence, should a ‘ prudent 
man whether' he occupies a seat on the bench of a court or is one of the .jirga 
members, take these reasonable possibilities into consideration ? What differ- 
ence docs it make w'h ether the inference of guilt is to be made by one or the 
other 1 Jf the jirga is expected to give a verdict of guilty, in these circumstan- 
ces, it is impossible to avoid the conclusion that it is expected to base its find- 
ing on suspicion, which may or may not be strong’. It follows that the 
‘ expediency ’ contemplated by Section 11 Frontier Crimes Regulation and as 
interpreted by the Chief Commissioner’s latest circular already referred to 
and as understood by many officers means the desirability of securing convic- 
tion on suspicion not amounting to proof. In practice motive -which can be 
suggested (and motive is mostly an inference from facts) leads to the ‘ moral 
conviction ’ on which a reference is made and without corroboration io an 
appreciable extent jirgas convict. In. cases of blood -feud the question is 
gi-eatly complicated where the family interested in taking revenge Las many- 
adult members any one of whom might have alone committed the murder but 
all are being accused. 

Let us take another -view of 
who illustrated as follows ; — 


expediency ’ propounded by another officer,t 


“ ‘ A ’ is murdered while sleeping. Whdn tbe inmates of the 

house wake up on hearing the report of the gan or pistol shot they find no trace 
of the assailant. The relative of the murdered men and other vd]lage_ people 
fix tbe guilt on sucb of their enemies as are considered by tlieni to be likely to 
have eormnitted tbe murder. They invent a story to the effect that the assailant 
was actually recognised on tbe spot by tbe inmates of the bouse, that he had 
been seen in the neighbourhood of the house previous to the murder and subse- 
quently after the murder. The police, howevei-, find on investigation that the 
murderer was some-one else and find a certain amount of evidence in support 
of their theory, but the definite statement of the complainant contained in the 
first information report and the statement of others militate against the police 
theory in a court of law, though the jirga may arrive at a correct finding as re- 
gards the identity of the murderer ”. Exhaypothesae the police cannot find evi- 
dence which -will satisfy the court and the little they do get stands coutradictc-d 
by tbe complainant and other inmates of the bouse wdio alone cotild have given 
direct evidence. Why is it that the police cannot satisfy the court of the truth 


*Mi’. Fraser, I. C. S., The Judicial Commissioner. 
fMr. Fooks, Senior Snperintendeul of Police, Peshawar. 
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of their theory and can satisfy the jirga ? There ivS no technical view of law 
involved. It is a matter of weighing and appreciating evidence. The Jirga 
members with ail the lack of qualifications we have indicated elsewhere cannot 
be in a better position in this respect. It amounts to an admission that the evi- 
dence will not stand the test which a prudent man like the presiding officer of 
a court is likely to apply and that the little evidence, contradicted by direct 
evidence of the inmates of the house, raised no more than a suspicion that the 
person accused by them (police) is guilty. We put this view to Mr. B’raser, the 
Judicial Commissioner, and again quote from him : — 

_ ‘‘ Question . — Do you think that those eases should be referred to jirga in 
which the evidence of the professed eye-witnesse's and others is rejected by the 
Ma^strate owing to discrepancies in their statements or for other reasons ? 

y Answer . — Even in such eases, if there is conviction in the mind of the 
magistrate that the accused is probably guilty, it is not inexpedient that the cases 
should be referred to jii'gas. There is no distinction between absence of evi- 
dence and unreliable and bad evidence. 

“ Question . — ^If the magistrate has to be convinced by nothing else but the 
evidence before him, and he is not thereby convinced, do you think the case is 
One ■which it is not inexpedient to be referred to a jirga ? 

‘^ Answer . — The unreliable evidence being eliminated, if motive and sur- 
rounding circumstances raise a strong x)robability that the accused has commit’* 
ted an olfeuce, he may well refer the case to a jirga.’’ 

We entirely agree with the view that in its result unreliable evidence is, for 
all practical purposes, no evidence and that it is only the motive and surround- 
ing circumstances whidi leave an impression on the mind of the tribunal which 
has to consider such evidence. Such impression can at best amount to suspicion 
cf guilt varying in strength according to circumstances. 

It follows that in whatever lanpage it may be expressed, the policy under- 
lying the Frontier Crimes Eegulation is to obtain tho conviction of persons to 
whom suspicious eircumatancos })()int to he guilty, though positive proof of guilt 
whether judged by the judicial standard or otherwise, is not forth-coming. Tho 
inference of guilt is to be made from such circumstances unless the accused can 
successfully rebut them. 

Section II. 

Practice in the trial of criminal cases. 

Tho statements of witnesses examined by us and the examination of a large 
number of records of cases decided on the findings of jirgas establish to our 
satisfaction that references to Councils of Elders are made in eases in which 
(1) there is no_ evidence of any kind, except that afforded by a motive suggested 
by the complainant, (2) there is evidence, but not sufficient, to warrant a con- 
viction in a court of law, or (3) there is evidence sufficient for j'udicial conviction, 
but because of discrepancies or glaring improbabilities, or other ground of ex- 
pediency, a reference to jirga is desirable. 

_ A case is seldom reforr(^ to the Council of Elders in its initial stages. The 
police investigation results in the ease being sent up to the court of the Magis- 
trate conceimed, and he decides, after recording evidence, whether the case 
should be tried by himself or committed to the Court of Sessions (if it is triable 
by that court) or should be referred to the Council of Elders. If, in his opinion, 
the chances of conviction in a court of law are doubtful, he recommends to the 
Deputy Conamissioner that a reference be made to the Council of Elders. At 
an average, 55^ to 66 per cent, of murder eases are referred to Councils of El- 
ders.* Stati^cs of cases referred in each year will be found in the appendix. 
In a small percentage of cases, the Deputy Commissioner requires the Council 
of Elders to proceed to the spot for further enquiries.f In all other cases they 
proceed to record their findings on the evidence collected by the police and al- 
ready examined by the Magistrate. The police record and the Magistrate’s 
.proceedings are before them, and they may re-examine any 'witnesses they 
Iike.f Their proceedings are generally conducted in the -court compound, 

' *Mr. Almond. — — ' 

t Captain Hay, PrreidejStt, 'Bar Association, Abbott&'bad, MoSto.'Saadnddin. Additional Judicial 
Conmussioner, Saidar Shah Singh, JE. A. C., I Class Magistrate, Radha TTiaban Puri, Safdar 
Khan, Ladha Ram, K. B. Ghnlara Haidar Khan, Bannu, R. S. Jbinda Ram, B. I. Khan. 

tCaptain Hay and Saaduddin, Additional Judicial 'Commissioner. 
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WTienever they make local enquiries, the evidence is the same as It v’as be- 
fore the police and the Magistrate, vvith the possible addition of the evidence 
of witnesses who depose from hearsay or beliei. In a number of cases, the find- 
ing of the Council of Elders recites the fact that “ open and secret ” enquiries 
were made. It is in the evidence of respectable persons, some of whom are 
jirga members, that secret enquiries are not, in fact, made. This has become a 
stereot>T3ed phrase with tlie petition-winters, who are often employed (except 
in Peshawar, where this practice is much. Jess common) to write out the findings 
•of Councils of Elders and with the jirga members themselves and finds a place 
in almost every finding of jirga members.* The names of the secret informers, 
if any, are not mentioned in the finding. They are not made known even to the 
accused or to the Deputy Commissioner, unless the latter questions the Jirga 
members himself.f Mr. Karim Dad Khan, a jirga membei and an Honorary 
Magistrate, tells us that nobody ever told him secretly that he could give evi- 
dence, direct or circumstantial, which could give rise to an inference of guilt in 
a court of law. At best, by such enquiries the “ belief ” of certain influential 
and reliable persons is ascertained. 

Where direct evidence, reliable or otherwise, is not forthcoming, jirga mem- 
bers often base their findings on evidence of motive, which is frequently not 
analyzed or carefully examined, and that afforded by “ hearsay ” or “ belief ” 
of certain persons, which, as already remarked, is generally referable to the 
evidence of motive. 

Another method of arriving at a finding, in the absence of evidence, is com- 
purgation, or statements by referees of the parties. $ In view of perjury and 
false accusation, which are rampant, and have been the subject of discussion 
elsewhere, the value of such evidence is nil. The proceedings before the jirga 
very often do not take more than a day in cases in which they have to decide 
without making local enquiries. Sometimes they last only a few hours.§ 

The Councils of Elders are not required by the Regulation to reduce their 
proceedings to writing. The records of decided eases show that in the Peshawar 
District such proceedings are usually recorded, but no statejments of witnesses 
are reduced to writing in Bannn, and the record of jirga proceedings consists of 
their findings only. In other districts there is no uniformity of procedure In 
this respect. We have had occasion to show, in dealing with, the constitution 
and personnel of Councils of Elders, that a large number of jirga members are 
not literate and many of those who are literate cannot themselves write out depo- 
sitions and their own findings, which are therefore prepared by some petition 
writer. 

It is said that most jirga members start with the assumption that they are 
expected by the Deputy Commissioner to convict, j] While fully believing that 
Deputy Commissioners do not deliberately influence jirga members for obtaining 
findings of conviction, the whole procedure which results from the provisions of 
the .Frontier Crimes Regulation is calculated to give an impression to the average 
‘jirga member that in the Deputy Commissioner’s view the accused ought to be 
•convicted. A magistrate makes a recommendation for reference to jirga on the 
ground, express or implied, that though the evidence in the ease is not sufficient 
'or, if sufficient, not reliable for conviction, the circumstances produce a “ moral 
conviction'” that the 'accused is or are guilty. The fact that he does not dis- 
charge or acquit the accused is also indicative of the same view. The Deputy 
Commissioner, if he decides to make 'a reference, can be said to endorse that 
view. The provision which empowers the Deputy Commissioner to make a 
second reference on receipt of the finding is always present to the minds of the 
■■'Cpnneil of Elders. In almost every Administration Report -reference to a 
'liigher percentage of conviction through jirgas in appreciative iierms might 
"'give an impression 'to the jirga memb^s that they would win the a'pprobation of 
• '^roperior officers if they convict the accused tried by them. Instances ■ of jirga 
'members changing their opinions on remand or on i'seovering that the Deputy 
-'^Commissioner thought differentlylf are many. A striking case of this kind is 
■King Emperor versus Naushad and other residents of Yar Hussain in which 
rthe jirga first convicted one out of 9 or 10 accused but when the Deputy ,Oora- 

*M<*ssrs. Khnshal IQiaji, Ulohd. Aslam, GIxulam Hussain, . Saaducldin, Malik Khuda Bakhsli, 
WaliuHaJi, 'Muaz Khan, etc. 

t Captain Hay, Captain Mallam. 

$Mr. Karim Dad Khan, Honorary Mapstrate and Jirga member. 

^Messrs. Ghulam Hussain Khan, Dost MoH. Khan, , Saaduddin Khan, 

(IMalik Khuda Bakhsh, Mr. Attaullah (See fiJso foot-note on p. 50), 

tAbdur Ealiim, Mr. AttanlUdi. 






iiiissiouei- iviiwndecl tiio Cfise to ilio saax! jirga i’or rceoii!ii(k'ijLUojii ...n ojis 

WhiQ L'oiiv'ictud. \Vw quote t'u'o aliior i’roiu tile e'.'.'if' -i/ctie o::uiaiiia- 

tioii ui tile rtprosei) dr il l's oi' tiie Tiiarduu .bar iissoeuriiou ; — 

“ Oivso No. .5 quoied liy ns passod Uirenqli liie i:.;u,ds ol' oiie of us 

in liis? proressioiuJ eap.icity. Nai.'S Tsdi:!) and a few odu-rs of ..foiiauqU'a more 
|a-(!sn;iid-.i ior i,!io iniirder of a eertaiu man. Tiie poliee :■/ .'eil tf.e ease 

auu did not cha!l;r.i any of Llie accii.sod aiu! iuid llie case reco'tletl as ‘ ^ ludra.eed 
f;‘> ■' ''y a ■./ '■ 'e'- ! iras tiled by <eto of Uie relatives of die iimr.a.reti man 

eiiaridiii;.;' liif aecuseil ivitli nravder, process.-!;, were issued agaiusi. all of them 
and tile ease Neas referi'ed to jirga, who held the aoeusad u.'t guiil.y. Tiioir 
findiiiys i.ere not aoccp-ii'd by the. Additioiuii District !“ - b. ivuo appoin'icd 
a socwul jirg'a, mJiieli rotuvned a ftndiiig of guilly, I’he accused more ac(!<o'dingiy 
eouvicted of murder and sualeiicod to a ioug term of rmprisonuK'ii!.. Tlie 
aci.n';^ \l remained iu jail for about yearn afi.er vrbicb Sir HamiUon firnuf., the 
C.hief (kuniula.sioiior of the Nortli-Wesi l^’roiicier Province, received iiiforuiatiou 
tii.it all the accused Avoce imiocent and he ..Aissed an order fur f.lteir i> leasif. 


“ The case ureal loued at No. 4 in our ’'vriiliui taply, (h'oVvas ccrmi:^ ff.lim' Dad 
of Manori is potuiiar in that tlie tiuding was not accepted aud a .‘■■-t'cend jirga Avas 
apnointed Aviilch also returned a finding of not guilty. The Ijt. pu!;.^ Ooumiis- 
sio;i(.r Avas not .satiatiod witlv ihis tiiidhig as weU. lie ap]U'in;Ad a +Jnrd jirgii 
AAldeii ■(vtiii'ned ;; (iiiding of guilty. Tijis wu.s av' ■■! 1 by liiui aad b" .seutcuced 

tee aeciised io J-f years rigorosis iumrisoMiiieiit ” (Inscs ae.paiiled by the 

■first jirga aud referred by tJie I)e])ut.y (Joi.iuussioncr to a second, generally cad 
in conviction. Unless the Deputy Ontrunissioner is cai'oful iu proveutiug ali 
chances of niis-construetion, it ivS not nulikely that the jirga memherH' aauII have 
tlio impression that an acquittal Avili not he liked by him. Many jirga menibcirs 
who are men of position and character may not ho influenced by tliat fooling ; 
but the average jirga rneinher, partieidarly one wlio is aii.viouK to retain his posi- 
thm as such,— -and the number of this class of jiersons is fairly large — vrill err on 
thn side of co c-i, Diry. Many jirga. members lmA''o themselve'S testified to this 
fnf'Ting in their ranks. ' Tn this eonnoclioii, Iho. folloAviug remarks occurring in 
the report on the Administration of (drimiiiul Justice in the North-West Fron- 
tier PvoA’^Iuco for the yeai’ 1917 is siguificant : — 


“ The posilio’! of a member of jirga is becoming a eoA'^oted disiinctiou, 
ami members are careful to avoid conduct which might deprive tliem 
of it 


This, of course, refers to the improvement as regards the^ cases of corruption. 
The ])i‘oeecdings of jirga members and l.h(> o.''d.enl. to Avluch tliey insiiire con- 
fiilwice has heen the subject of adverse comment, winch in many cases is couched 
in very strong terms, by a large nunilier of ■' ivho have sent replies to the 
' . ■■e or have given evidence before ns.f Mr. Fooks, Si'iiior Suiiorin- 
terifU'nl. of Police, Pesliawa'i', is of opinimi tliat “ there are Ave.aknossos in tliC" 

syst.era there is a dearth of jirga jnombevs who may possess all the re- 

quisile ■■; . ■•.''If-at'ons and' in practice the procc'v'ings of jirga 

lueralx'rs aic not coudnetod in an ideal manner. The triba,l sA"st''m is breaking 
down in the settled districts, and tlie jirga members as we now liave are less res- 
ponsible tlian they xised to be 

The Deputy ComraLssiouer who is to act on the verdict of a jirga does not 
hear a single witness. ITe. is not the magisfrato avIio takes cogu’fsauce of cases 
sent up by the police. It is some subordinate of his-— a maejsi.rap* 1st Class— 
who records oviclonce and then makes a recommendation to i,he Deputy Oommi.9- 
aioner for reference to jirga. It is on such a recommendation that he makes a 
reforeneo. Ordinarily the Deputy Commissioner does^ not disagree xvit.h ■the 
recommendation. The jirga which sits apart from the judge who has to decide 
the case, mostly give their ■fir.di'ngs on the police diarios and the magistr.ate’s 
record.! How far they can minutely' go through those papers it is difficult to say. 

Ji. (ihv'ai'i lliisMiin, Mrnic.ipii ! Coinmippioncr. Pi'iK'nvQ.r.^Messrf!. rCliaii, 

Khiin, K. H. S.iycf'. !\foha. Ashrsf, ProKulmit, TCcliat I5av As.^'ocir.tion, Mauivi Aiimail Giil, IC. S. 
PuMil Khan, retired Deputy Ruperintendent of Police, Khan Faqir MoM. Khan, retired sub- 
In.®peoioi‘, Mr. Ahdul Manan Quredii, M.A., LDB., Rocreio'i’y, Koliat Muslim Association, K. S. 
Sh. Abdur Rahman Khan, Municipal Commissioner, Jh^a member, and Manager, Islamia High 
School, Kohat. . „ 

fMossrs. Kowal Krishan, Attaullah, Hralilc Kliuda Bahhsh, P. P., Derajat, Saaduddm, Addi- 
tional rTudi'-ial Conmiissio’ior, Mian Sa.-iind'din (Pesl-aAvav Ihv Associnlion), Ladha Ram, Karim 
Dad Khan,.. Charnii,iil Lai, Abdur Bab Nishtar, K. B Ghuism Hussain Khan, Mohd. .Aplam Kh.an. 
Khushal Khan, Waliullah, Ali Asghar, and otiici's, Radha K^sban Pnri, Ahdul Hamui, hl.\.C., 
Abdul Hakim, Gulab Safdai- Khan, Gulab Khan, Repres-entatiAC-b of the Bannu Bar Associatiin., etc. 
^Captain Hay. 
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Assuroing they, or at leaat one of them can read these records, which are partly 
in English and mostly in Urdu, depends ou the personnel of the jirga. No 
cross-examination is possible except such as jirga members, if they are able and 
care to do, or the accused, who is illiterate, is capable of doing. We agree with 
the view expressed by most of the official vdtnesses that the representation of 
parties by legal practitioners before the Council of Elders is impracticable in the 
very nature or things. Yet we have no doirbt that a certain amount of cross- 
exanodnation of witnesses is absolutely necessary. This is all the more essential 
in view of false accusation and perjury Avhich are rampant and are indulged in 
with impunity. Every witness before us, to ■«vhom the question was put, admit- 
ted the value of cross-examination but could only suggest that the parties them- 
selves might cross-examine witnesses. The value of the evidence of witnesses 
stating from hearsay or belief or of statements made by compurgators will 
appear to be very different on a few questions being put 

We are told that these methods are based on the_ tribal system in which 
cross-examination is unknown and is foreign to it. This is tiue, but the whole 
procedure as laid down by the Frontier Crimes Regulation is unknown^ to the 
tribal system. The police investigation, the regular^ magisterial inquiry 
according to the Criminal Procedure Code and Indian Evidence Act, and there- 
after the" proceedings before a jirga and its verdict followed by conviction and 
sentence of imprisonment and whipping by the Deputy Commissioner are wholly 
foreign to the tribal system. The mischief lies in fitting the mode of proof re- 
sorted to in the tribal system for a diffei’ent kind of pnnishmdnt or consequences, 
into a hybrid and novel system of trial resulting in fourteen years rigorous im- 
prisonment. 

A finding arrived at, in the circumstances described, is submitted to the 
Deputy Commissioner for whom an English translation is made. We entertain 
serious doubts if a Deputy Commissioner with aU his onerous and distracting 
duties can gain mastery of anything but the salient features of the case. He 
can haA’e little assistance fi'om any of the parties. Detailed criticism of the 
evidence, except such as suggests itself to his own mind, is out of the ques- 
tion. As the accused is not entitled to be represented by a legal practitioner 
the Deputy Commissioner has to deprive himself of the assistance of the Gov- 
ernment Pleader or Prosecuting Police Inspector. 

Anyone who has had any experience of judicial work can testify to the 
value of detailed criticism of the evidence in a case. It is true, more time is 
spent and the patience of the judge is at times sorely taxed, but all aspects of 
the case are revealed and the chances of a mistaken judgment are minimised. 
It is frequently the case that an apparently incriminating circumstance is com- 
pletely explained away by one of the parties drawing attention to another 
circumstance or that the evidence of a witness when I'ead with something 
else not easily discoverable loses aU value. Taking a dispassionate view of the 
matter, assistance derived from the legal profession cannot be despised and 
is indispensable in the administration of justice whether in a court of law or 
before any other tribunal the issues being always the same. In the atmos- 
phere in which jirga cases are decided it is impossible to say that everything 
is done which ensures the ends of justice and which inspires confidence. 

The fact that no appeal on facts is allowed from the Deputy Commissioner’s 
decision is calculated to affect the character of the proceedings before bini. A 
Deputy Commissioner will be more than human if the consciousness of having 
the last word on the question of the guilt or innocence of the accused before him 
does not in certain eases impart arbitrariness to his action. .Anyone in that 
position will he prone to attach too great weight to his own views of the ease,. 

The whole history of the Frontier Crimes Regulation leaves no doubt 
that it was intended to be used in cases in which (1 ) legal evidence is not forrii- 
eoming^ though circumstances point to a particular individual as guiltv or (2) 
where in consequence of factional feeling or otherwise evidence is deliberately 
suppressed. The records of oases examined by ns disclose the existence of 
the first class of cases which happen everywhere though not in as large num- 
bers, _ as here. While cases of the second class, except those in which the 
parties compromised with or without the knowledge of the magistrate or jirga 
members, are so few as to be negligible. But we find munerous cases, in which 
there is no su,ggestion of the suppression of evidence and in which there is 
evidence in abundance, though open to criticism, sometimes serious, are re- 
ferred to Councils of Elders for no other reason than the desire to preclude the 
lifiOSFD 
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chances of acquittal by the trial court or court of appeal. The fact that the 
complainant and his witnesses have mixed falsehood which) jeopardizes the 
success of the prosecution redounds to the prejudice of the accused. Except 
m eases of offences punishable vith death or transportation for life, the Deputy 
^ommssioner ca,n pass heavier sentences under the Frontier Crimes Eegula- 
tion than a magistrate can and as much sentence as a Sessions Judge would 
oimnaruy pass. For this reason and also because jirgas accept indifferent 
A generally to the advantage of those interested in the prosecution 

that the case should be tried under the h’rontier Crimes Regulation. 

Mr. Samiuddin, Bar.-at-Law, a leading practitioner on the crimLnal sid<‘ 
in Peshawar, stated from experience that sometimes a complainant deliberately 
creates flaws in the evidence on his own behalf to obtain a reference to jirga. The 
President of the Mardan Bar Association referred to a case in which his client 
was charged with the theft of a pair of shoes but hurt having been caused in 
course of the theft it was a ease of robbery. A magistrate proceeded to try him. 
The counsel advised his client in the initial stages of the case to plead guilty 
which would have enabled him to escape with a light sentence. The prisoner, 
however, preferred to stand his trial and the counsel succeeded in greatly 
damaging the case for the prosecution in cross-examination but the magistrate 
felt persuaded to recommend a jirga trial which came off and resulted in the 
accused being sentenced to five years rigorous imprisonment. If the magis- 
trate had himself tried the ease and convicted the accused he could not have 
awarded more than 2 years. The moral to be drawn from the case is that ah 
accused may get far greater punishment by successfully defending himself. 

Cases are sometimes withdrawn from Sessions Courts for reference to 
jirga even at late stages. It should be borne in mind that no case can be com- 
mitted to the Court of Session unless there is evidence which, if believed', 
warrants a conviction (sections 209 ^ and 210 Criminal Procedure Code). 
Ordinarily, therefore, a case pending in a Sessions Court must be one in which 
there is evidence. We quote fjio following from the evidence of the Public 
Prosecutor, Derajat Division, which shows the practice as regards the with- 
drawal of cases from Sessions Court : — 

Sometimes cases are withdravTi from the Sessions Court with 

a view to a roforenco being made to jirgas. 1 have to withdraw under the 
instmetions of the District hlagistrate. 

I advise the withdrawal of a case if I find evidence has been suppressed or 
in tluf circumstances of the case it is impossilihi to have witnesses or there is 
some technical defect wliich would result in the acquittal of a case which ought 
to end in conviction. / also advise the ivithdrawal of a case and reference ip 
be made to jirga ivhen there are such discrepancies in the statements.^ io| 
witnesses as would make their evidence unworthg of belief. In such casbs .1 
take into consideration tlio views of tho Deputy Commissioner who is respon- 
sible for making reference to jirga, I also recommend to the Deputy Oommis: 
sioner tliat. a case in which there was old-standing enmity between the parties 
and there is not sufficient evidence be referred to a jirga. Long standing en- 
mity does not necessarily mean blood-feud. It may be duo to other causes. 

“ Sometimes withdrawals are made towards the end of the trial. 

. “ 7 have the standing orders of the. Deputy Commissioner fthat cases 

likely to fail m mnsequence, of defects already mentioned/ shoiM he brought to 
his notice.. T hav<! to study every case and .determine whether it should 1^ 
judicially tried or should be referred to jirga. I am paid Rs. 16 per case for 
this work ”, as also for other consultations. 

We came across a case, in course of the examination of the records of 
decided cases, in which the Sessions Judge made a suggestion that a certain 
case be referred to a .prga. We are bound to say that in doing bo h7 went 
beyond his provmce. The Chief Court of the Punjab had protested against 
a proposed section which required the Sessions Judge to make references lo 
jirga and which was d in consequence. 


into tho evidence or tnere is som.'' nnnTnbabilitv thov take no risks 
■the safer couree of having a trial before a jirga With whom such Sfect^a?® 
not expected to count. Accordingly we have found numerous cases in which 
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jirgas have convicted on precisely the same evidence which the magistrate said 
was insujQBieient for conviction or unworthy of belief. 

The table of cases referred to and convicted by jirgas, which will be found 
in Appendix III, will show that the percentage of eases tried by jirgas in the 
whole province between 1908 and 1929 varied from 50 per cent, to 72 per cent. 

In 1921 and 1922 it was over 86 per cent, in Peshawar. In 1915 and 1916 it was 
over 88 per cent, and 87 per cent, respectively in Kohat. In 1918 it was over 
80 per cent, in Bannu. In 1908, 1910, 1916 it was respectively 100 per cent, 
(all 12 cases ended in conviction), 85 per cent, and 81 per cent, in Dera Ismail 
Khan. It was over 60 per cent, in 1929 in Hazara. The average of the whole 
Province was 62 per cent, in 1929. The question that emerges from these 
figures is whether there is such a great difference between the standards of proof 
required respectively by the magistracy and the jirgas. In about two-thirds 
of the cases referred to jirgas the ma^stratos declared that there was no 
evidence or that the evidence was insuflScient or unreliable in a court of law 
while the jirgas convicted on such evidence. We have shewn elsewhere that 
jirgas can seldom improve evidence even if they go to the spot and that accord- 
ing to the Indian Evidence Act courts ought to be guided by the standard of a 
prudent man. On the other hand we are told that the jirga and the Deputy 
Commissioner ought to have the same standard of proof. The conclusion is 
irresistible that, either the magistrates require a higher standard of proof than 
is warranted by the law of evidence, or the jirga and the Deputy Commissioner 
are satisfied with less than what they should insist on. The conclusion we have 
reached, from the examination of the records, is that the truth lies midway 
between the two. The magistrates recommend jirga trials in many cases which 
they should themselves try. They should come to grips with the difficulties of 
the case rather than shirk them. They seem to attach little value to circum- 
stantial evidence which is the only reliable evidence in cases in which the 
offenders chose such a time and place as to make direct evidence impossible. 
They consider direct evidence indispensable. For such evidence one has to 
depend on witnesses who are bound to make statements which are open to com- 
ment. It is in evidence that a number of cases are referred to jirgas through 
the improper exercise of discretion by magistrates.* The jirgas on the other 
hand are prone to accepting evidence of little value. Deputy Connnissioners go 
by the verdicts of jirgas. 

Numerous instances have come to our notice in which the police could have 
found circumstantial evidence which together with the evidence of motive 
might have established the case in a court of law. There is overwhelming 
evidence that police investigation is jiot infrequently perfunctory as the prospect 
of a jirga trial is seldom absent from the mind of ‘the investigating officerf and 
that the repeal of the Frontier Crimes Eegulation which has a tendency to make 
them lethargic is likely to improve the efficiency of police, given a force of sufficient 
strength.! Adverse connnents have been made on this score from time to time 
in administration of Criminal Justice Eeports and it is said that efforts have 
been made in recent years to impress upon the investigating staff the necessity 
of collecting evidence for a judicial trial and not for jirga.| We do not !hiTiV 
that any material improvement can be expected in this respect so long as a dual 
system continues. 


We tried to elicit from such of the Deputy Commissioners as we examined, 
the standard of evidence they have in mind in jirga trials. Of course it varies 
with individuals and according to the circumstances of each ease. We’ however, 
got something definite from one of them. It is this : ' 

— based on (evidence of) motive and on 

(that of) gener^ belief in the village that the accused 

committed the offence is in my opinon a good finding which I would 
accept, if I had confidence in my jirga members. T know mv iirga 
members very well. ”11 ■■ ® 


_ The records of cases examined by us also show that most Deputy Commis- 
sioners have the same view. Where jirga members do not go to the snob as is 
usual, general behef can only be deposed to bv such of the village -oik as are 


**Messra. Caioe, Samiuddin, Saaduddin. 

f M'efsiv. Painiuddiu, Kadha Kishen, Ali Asghar and others, Qlinlam Hussain 
Dost Mohammad Khan, Karim Dad Khpn, WaKuIta 


MaaJi Khan, 
, Saaduddin, 


ihressrs. Garoe and Poobs. 
^Messrs. Adam, Mallant. 

|l Captain Bay. 



present in the court compound. We have already mentioned our ow view 
that in such cases people ’s belief is based on the alleged motive and has no in- 
dependent value. In practice therefore it comes to charging the accused in some 
such manner : “ There was reason for you to murder the man (in question). 
If you did not, who did it The accused is to be convicted if he fails to 
account for the murder by proving that another man had a stronger reason 
or at least had as strong reason to murder the man and that the relatives of the 
deceased implicated him out of enmity or that the deceased’s recent misconduct, 
not known to them (the relatives) or to the village people, was the cause of a 
dishonoured husband or father or brother of a woman murdering him, or that he 
had encountered armed thieves or dacoits on his way homo in the dead of night 
or that ho was mistaken by another man for his own victim or the like. Assum- 
ing such possibilities exist in a given case, should he, a man put in the lock-up as 
soon as he had been suspected, Idc called upon to establish affirmatively that one 
or the other of these things was the cause of the murder or should the crown, 
with all its.resources, negative the existence of each one of them ? To our mind 
there is only one answer, ins., that the onus should rest on the Crown. The 
jirgas and Deputy Commissioners expect the accused to take the onus and dis- 
charge it. We think that if the police properly work up a case in which the 
accused had a strong motive to commit the crime, they can find evidence in many 
eases to establish, by a process of elimination, that }io one but the accused could 
have done it. It must be conceded that in many other cases the suspected person 
would get off for want of evidence. 

The f act being generally known that evidence of motive is frequently regarded 
as sufficient in jirga trials, devices have been invented to put the unsuspecting 
Jirga_on a wrong track. We quote the following from the same officer’’ who would 
convict on the evidence of motive and of general belief : — 

“ Q . — Have you corner across case.s where (uimity exists between A and 
B and also between A and C and C murders B with the intention 
of having A charged with the murder of B and saving himself ? 

A. — k defence of this kind had been raised moi‘e than once, and I have 
also come across actual eases of this kind.” 

We have ourselves found a case of this description in the course of our 
examination of the records. 


The evidence pi'oceeds : — 

“ T admit it is dangerous to rely on the decision of a iirga if the motive 
is practically the only evidence.” 

If our view is right that ‘ general belief ’ (wffiieh, added to the evidence of motive 
nroves the ease according to Oaptain Hay) is based on the known motive and 
has no independent value, the dangerous course of convicting on evidence of 
motive alone is frequently adopted- 

In cases of blood-feud murders where the person whose murder is to 
avenged has left several grown up sons any one of whom may have killed the 
mnrSrer of his father, it is almost impossible, in the absence of other eviden<», 
S fastem the guilt on any one of them. The relatives of the deceased impbcate 
aH of them but the jirga would convict the eldest only because he is the 
STage We came across a case in which the Deputy Commissioner ugeld the 
Sn^ction on the supposition that according to tnbal custom the eld^t son 
ought to avenge the murder of his father. Query. — ^Is there such a custom m 
thrtribal area and if so, does it hold good in the settled districts f ^ 

\bqconding is generally regarded as raismg an inference of gniH.^ Even m 
« eouH- of such an inference, though weak, is permissible m certain cirram- 
In thiTpro^nce it loses much of its value as many persons who think 
Jh^y Sav he suspected or are charged by the 

whole-sale accusations against his ,^^®®^^’^iative rf^Siilt 

members often rely on this conduct as indicative oi Kjiven 

certain conditions they are justified in taking ttat fact into consid^horu It 

iS howLr, given rise to a enrions dOTce. Offenders, parbentoly if th^ are 

well-to-do make one or two of their innocent underlings abscond to ward off 

suspicion, from themselves. 

have found in many cases a much larger number of persons abscon^ng 
xt. whom the jirga eventually give a verdict of guilty, though if 

i^i^^nnwo pefsons absconds aid the other stands his trial forthwith the jirga are 

— — »qftp tniT> my, Joint Deputy Commissioner, Mardan. 
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prone to definitely finding the absconder guilty in acquitting the particular 
accused before them. 

It is true many more guilty persons are convicted who would have got off if 
judicially tried. At the same time it cannot be denied that a fair percentage 
of innocent men find themselves in jail through jirga trials.* In view of the 
criterion obsen'ed by the Councils of Elders, we are not surprised to tod that 
in some cases prisoners convicted by the jirga and the Deputy Commissioner, 
whose revisions were also rejected by the Commissioners were, on inquiry 
ordered by the Chief Cormnissioner on the representation of certain persons, 
found to be innocent and released after serving a part of the sentence. Two 
instances of such cases occurring in the last 8 years are mentioned by Khan 
Earimdad Khan, a retired Police Inspector and Honorary Magistrate. Simi- 
larly the representatives of the Mardan Bar Association refer to several cases 
of this kind. We have ourselves come across records of cases in which persons 
were released, having been found to be innocent, on the judicial trial of a co- 
accused who had absconded but was subsequently tried and convicted, or on 
inquiry directed by the Chief Commissioner. Many such cases will bo found 
in Appendix III. By far the most pathetic case is that of a woman who was 
unjustly suspected of the murder of her husband and convicted. It was not 
tUi after serving three years imprisonment that the real murderer was sentenced 
by the vSessions Judge and her own innocence established. Full particularls 
will be found in the narrative of this ease given in Appendix III. We have no 
doubt there must have been many more cases of this tjTpe but opportunities of 
disclosure do not often occur, nor can the class of people to which the prisoners 
belong have means of representation to the Chief Comnrissioner through in- 
fluential persons. 

A curious case (King Emperor I'ersus Sbera Din and t\vo others) occurred 
in 1928, wlrich illustrates the dangers of jirga trials. One Waris of Hissar Tang 
in the Peshawar District was missing. In the meantime, a headless corpse was 
discovered in a kiln aird identified by the village people to be that of Waris. 
The police investigation resulted iu three accused being sent np for trial. The 
additional District Magistrate, Mr. Dilawar Khan, made a reference to a jirga con- 
sisting of four persons, who returned a verdict of guilty. It was based on evidence 
given by a large number of the inhabitants of the village in which the deceased 
and the accused resided, as also of neighbouring villages. The “ open and 
secret ” cunruries also pointed to the accused as the murderers. Near the dead 
body were found a shirt, a pair of trousers and a kullah, which were duly identi- 
fied as those of Waris. An Honorary Magistrate expressed his belief ” that 
one of the three accused was the murderer but the other two were innocent. 
Mr. Muhammad Yakub, Judicial Extra Assistant Commissioner, wrote a letter 
to the jirga members that the accused were guilty of the murder of Waris. 
The letter was strongly relied upon by the jirga members. The motive attri- 
buted to the accused for the murder was that they were notorious gamblers and 
had murdered Waris for monetary gain. Three out of the four jirga members 
came to the definite conclusion that the deceased was murdered by Ziarat Gtil 
and Shera Din accused, while Moliiuddin, the third, stood by and did not take 
any part in the murder. (Note the circumstantial details contained in the find- 
ing.) The fourth jirga member found that Ziarat Gul alone had murdered the 
deceased and that the other two wore innocent. After the receipt of the finding 
by the Additional District Magistrate but just before he could pass his orders, 
a telegram was received from Waris, supposed to have been murdered which 
announced that he was very much alive. The accused wore discharged. 

The Additional District Magistrate noted that he was “ not prepared to 
hold that the accused were falsely charged by any one in deliberate way. Hence 
no action against any one is necessary ”. 

Comment is superfluous. 

An extreme instance of the application of the Frontier Crimes Regulation 
to cases for which it was never mtended is furnished by the Hathi Khel case, a 
narrative of which will be found in Appendix III and which has been cited by a 
number of witnesses examined before us. It was a case of riot and murder in 
which 87 persons were accused. The occurrence to which it related took place 
in broad day-light at Spina Tangi near Police Station Domel, on the 24th 
August 1930. The troops had to open fire on the crowd whose number was 
said to be very large. There were heavy casualties among them and about 
eight sepoys and Captain Ashcroft lost their lives and nine sepoys received 

*Khan Sahib Karim Dad Khan ; Muhammad Safdar Khan, Sub-Judge, Bannu. 

L606PD 
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gunshot wounds. The record does not show the official estimate of the number 
killed and wounded. The judgment of the Deputy Commissioner only mentions 
“ heavy casualties Two of the accused, however said that about 80 of the 
crowd had been killed, and a number wounded. It is not our province to find, 
nor do wo express any opinion as to whetl'er firing was , instiled, or as to the 
circumstances in which Captain Ashcroft and the eight sepoys lost their lives. 
We are concerned only with the c.r'sstior whether the facts of the case made it 
a fit one for trial under the Frontier Crimes T?c-gv.latiou. There was no want 
of judicial proof and the case was cmmently one which should have been regxi- 
lariy tried. For reasons which have not been stated, it was referred to a Council 
of Elders called from other districts. There wore magisterial proceedings in 
the course of which no less than 47 prosecution witnesses were examined, most 
of whom ga\'e direct evidence. The accused were not allowed to be represented 
by legal practitioners as, it was said, the inquiry was ah initio nndei* the 
Frontier Crimes Eegulation tliough. as will appear from a perusal of the 
evidence of Lieutenant Chaudhri in the case, the prosecution was conducted by 
the Prosecuting Inspector. 'The ease was .subsequently tried by the jirga inside 
the jail and resulted in the conviction of .88 of the accused. The property of 
some of the accused and of their relatives was confiscated and some houses were 
burnt, ostensibly under section 34 Frontier Crimes Regulation. 

The case involved important (piestions of law and fact and should have 
been publicly tried and the accused, allowed to be defended, who were British 
subjects. TJie following remarks of the Deputy ( iomniissioner in upholding 
the verdict of the jirga clearly show that a more sifting euquirj’' than could be 
made by jirga was nocossaxy. lie says : — 

“It is only reasonable to suppose that the main number managed to 
make good their e.sca.pe and there is strong presuTn])tiou for be- 
lieving that a considerable number of accused in court, were un- 
armed people who wore too frightened to attempt to escape when 
such heavy firing as oecixrx-od was in ])rogreRS and only lay near 
the s(iene of action to avoid l>eing shot. Presumablj'’ thie advent 
of troops, th(> noise of dnxms .axid shouts from the tjiashlcar, etc.,, 
the general excitomoxit prevailing attx’act(Hl a large number of 
people to the site mei’cly as on-lookers.”. . . . 

“ The persons wlio formed th<i gathering w(‘re acting in contravention 
of la^vfl 1 l orders paa.sed by the Deputy Commissioner Bannu, 
from tinu' to time and tliex'cfore all such persons are members of 
an uuhiwful asscunhly. The facts that they ha<l or had not reach- 
ed their goal does not enter into the question for they were 
already acting in contravention of Hk'iso lawful oi'dcrs in collect- 
ing together and marching to the sc(!iie of meeting.” 

“ The mmiher of weaiioiis recovered from the scene of oceurrena’i were 
peculiarly small. Tlu* witnesses fox* the prosecution have been 
unable to idcntif\' any of the accused as being on the scene of 
occurrence armcjd with deadly weapons. Without .such evidence 
therefore il is nol. possible to bring home the offence to the great 
majority of the accused. The jirga however as a result of their 
inquiry, as can he seen from their finding, have definitely found 
that Ayub Khan, Mix* Azam Mirdad, Mir Sahibdin, Mohammad 
Sher and Pir Baddan w*ei’e all armed with various kinds of fire- 
arms ; except for these six persons, therefore the offence under 
section 148 Indian Penal Code as against the remainder must fall to 
the ground.” 

“ The evidence of the men of the 6 j 13th Rifles show that an assault was 
ma(Je upon the person of Captain Ashcroft before any shot had 
been fired by the military or the police. There is no evidence 
whatsoever on record to show that the troops opened fire, first. As 
regards the common intention the six persons named above, Ayub 
Khan, Mirdad, Mir Azam, Mir Sahibdin, Mohammad Sher and Pir 
Baddan intended to fulfil their intention to hold a meeting at the 
appointed^ ]olace in direct opposition to the force of Government’ 
in the vidnity with the nse of arms the resultant action of which 
they cannot but have been aware.” 

Two of the accused were sentenced to 14 years’, four to 10 years’ and the 
remaining thirty-two to li years’ rigorous imprisonment. It caimot be denied' 
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that proeecaiugs uiidei' the Frontier Crinies Eegnlatioii in such a ease cannot 
inspire confidence. 

A nranher of persons convicted by the jirga would also have been coinicted 
.■judicially on the same evidence or on the same evidence and additional evidence 
which could have been collected by the police if the investigations had been more 
thorough. 


Sectiok III. 

Syfitem examined in relation to local conditions and its defects. 

Having examined and ascertained in the third Chapter the ]-)eeuliar condi- 
tions of this province and also the provisions of the Frontier Crimes Eegula- 
tion as regards the trial of criminal cases and as to hov' they -v^ork in practice, 
we are now in a position to see how far they are necessary in ■view of the con- 
ditions found by us and summarised in the concluding part of the third Chapter. 
We are unable to say that “ the proximity of the trilsal belt ’’ which facili- 
tates the absconding of offenders, or “ tlie strong sentiment of Jealousy and 
dishonour felt by the Pathans on the infidelity of women ”, or the Pathan 
being ‘ virile ’ and ‘ sensitive ’ and having a tendency to commit violent crime 
on provocation, or false accusations and perjury which prevmil to an appalling 
extent, or occasional murders committed with the help of hired assassins, 
makes the mode of trial of criminal cases laid down by the Frontier Grimes 
Eegulation necessary or even desirable. The object of all rules of procedure 
and evidence is to find as best we can whether the x)risoner in a given case is 
guilty or iimoeeut. Why sliould a different mode of trial which is admitted 
to possess fewer safeguards be resorted to f It is not because those who 
administer Justice are less anxious iu this province than elsewhere that care 
should be taken that the innocent raa.v not suffer. We put to several wit- 
nesses, who favour the Frontier Crimes Eegmlation, as to how the peculiar 
conditions of this provdiice are affected by the mode of trial laid down by the 
Frontier Crimes Eegulation. The reply that was giv’^en, and which is the 
only possible reply that can be given is tha't. “ the useful purpose 
which Ihe Frontier Grimes Eegulation serves, in the conations stated 
above, is that a large number of criminals are punished, who would 

go unpunished but for the Frontier Crimes Eegulation Heitlier 

tbe Frontier Crimes Eegulation nor any oilier Code can alter the character of 
any people. The Frontier Crimes Eegulation has not had the effect of im- 
proving the people’s character in that direction.”* 

We hav'^e ourselves held that trials under the Frontier Crimes Eegulation 
resulted in a larger number of guilty persons being punished than would have 
otherwise been the case ; but it should not be overlooked that they also resulted 
in a number of innocent persons being convicted, only some of whom could 
subsequently obtain their release under certain favourable circumstances. 
The advantage above referred to is further counter-balanced by the following 
grave considerations : — 

(1) The main object of the Frontier Crimes Eegulation as recited in the 
regulations of 1887 and 1901 was to suppress crime. That it has failed to 
accomplish it, is admitted on all hands. The statistics of crime show that the 
number of murders which, it was believed, would be reduced by the Frontier 
Crimes !l^gaIation, is now about three times of what it was " before its en- 
actment in 1887. Much the same is tbe case with other serious crimes. In, 
the ordinary course crime of this kind has increased everywhere but not in 
the same proportion in vvhich it has done here. The statistics given in the 
appendix show a comparison between this province and the Punjab as per 
10,000 inhabitants. We have fnlly discussed in the third Chapter the figures 
of crimes from 1852 to 1929 and a study thereof -will show the progress of 
crime. A distinguished district officer admitted before us that the increase of' 
murder cases is partly, at any rate, attributable to sentences of imprisonment 
being passed, under the Frontier Crimes Eegulation, in murder cases and the 
absence of death sentences in such oases.f 

We have come across numerous eases in which sentences very much short 
of even 14 y^rs, -which is the maximum sentence under the Frontier Crimes 
Regulation, were passed on the recommendations of the Council of Elders 
■which are entitled to he given weight to under section 18 . Councils of Elders, 

*Mr. Fraser, Judicial Commissioner, North-West Frontier Province 

fMr. Caroe, Deputy Commissioner, Peshawar. 
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particularly in Kohat and Bannii, made recommendations for ridiculous^ sen- 
tences referring to certain extenuating circumstances, sometimes trifling. 
Sertci.’c'-s o1' fine and the award of blood-money in cases of murder were pretty 
frequent OA'eu after Sir John Mafifey’s circular of 1922 was is'stied. That a 
man was in hiding for some years or had believed in the unchastity of his wife 
whom he killed in cold blood or murdered a person in revenge for another 
murder was- often considered by jirgas to be sufficient for a sentence of fine 
or award of blood-money. 

We are strongly of opinion that unless sentences of death are passed in 
murder cases ending in conviction they will go on increasing at a progressive 
rate as they have done. Conmetions in a larger number of cases ending in 
sentences of imprisonment are more hannful than acquittals. Fewer convic- 
tions but with sentences of death liave a more deterrent effect. "When tribunals 
pronounce people guilty of murder and sentence them to short terms of 
imprisonment an impression gains ground that murder can be committed 
with comparative impunity. On the other hand when one is acquitted, the 
outside wmrld, except the murderer and a few others, only knows that a person 
not guilty has been acquitted. Bui eases of murder ending in convictions 
followed by death sentences cannot fail to have a most saintary effect on 
would-he criminals. The suggestions made by one or two witnesses that 
Deputy Oommissioners he •ytM'd to pass death sentences without any 

other modification of the present system is too callous to merit consideration. 
We shall hereafter examine the more proper suggestion of witnesses, like 
Mr. Caroe, who propose certain safeguarrls. Wliat we emphasise here is 
that the present system precludes the possibility of death sentences being 
passed. Indeed Sir Frederick Cunningham and Mr. Merk protested against 
sentence of 14 years being passed in jirga trials. 

(2) False accusations and perjuiy can, under the ])reseut system, be in- 
dulged in with impunity. As already mentioned, in every case the relatives 
of a murdered man or the complainants in othe]’ cases implicate all their 
enemies. In one extreme ease, three sets of persons were accused and were 
charged in the alternative, the complainant having given three different 
versions on three different occasions. The police cannot assume the res- 
ponsibility of rejecting the complainant’s case as against certain persons and 
prosecute him (the complainant) for offences under Section 182 or 211, Indian 
Penal Code, in view of a possible Jirga trial, in wliich any kind of e\’idcnce, 
is accepted. The person held hy the police to be innocent may he found 
guilty by the Jirga. The result is that the police arrest and send up almost 
every one accused by the comiflainant. Tlie Magistrates in their turn, if 
they have to make a recommendation for a Jirga trial do not prosecute the 
complainant and his witnesses lest they should prejudice the case. The 
evidence given before the Jirga is not on oath. Now, as the law stands, no 
one is bound to malee a true statement before a jirga. Section 193, Indian 
Penal Code, cannot apply to evidence given before a Jirga. People have a 
free license to make any statement they like before jirga members and have no 
legal responsibility. In any view of the case no one has ever been prosecuted 
for making a false statement before a Jirga.* It is not, therefore, a matter of 
surprise that false accusations and perjury prevail to the extent we find. It 
is simply scandalous. 

(3) The detective ability of the poUce has little incentive in the present 
system and as observed elsewhere will materially improve if they know they 
have to work up a case to a given standard. Circumstantial evidence requires 
.careful investigation and it is circumstantial evidence alone which can he 
-counted on in cases of crimes where no direct evidence is available. They 
will have a much freer hand in prosecuting people guilty of falsely implicat- 
ing innocent men. The police force may need strengthening and it is but 
fair that the police should not be handicapped by lack of sufficient strength. 

(4) The Magistracy is too prone now to adopting short cuts in the 
■disposal of cases. It shirks the responsibility of convicting or eoromitting 
the accused to: the Conyt of Sessions where there is evidence i^t is open to 
criticism as is the case everywhere. This feeling is bound to disappear if 
magistrates have to make themselves responsible for convictions or acquittals. 
We have little doubt that their Judicial aptitude in solving difficulties and 
-their sense of responsibility will become of a higher order. They will be in a 

•Mr. Caroe, Deputy Commisaioner, Peshawar, .ind Captain T VrflU ftm 



much better position to deal adequately with cases of false accusation ana 

perjury* 

(5) It is not possible in the jirga system that the parties should have 
the benefit of representation by legal practitioners. As already emphasised 
cross-examination, and the presentation of the ease by both sides, are indis- 
pensible in the present state of advancement of this comatry. We sha,ll make 
further remarks on the subject in commenting on the dual system which now 
prevails. 

(6) A right of appeal on facts, unless trial is by jury._ or anj kind of 
judicial control, cannot be had in the jirga system. Convictions in cases of 
serious offences through purely executive action, apart from the inherent 
defects of the system, are highh’^ undesirable and do not command public 
confidence. 

(7) The trials of serious offences have to take place before jirga members 
the majority of whom are incompetent and a number of whom are corrupt or 
otherwise unscrupulous. 

(8) The dual system which exists and operaies in the manner mentioned 
is highly objectionable. The regular courts have been rendered practically 
nugatory except in cases where the Deputy Commissioner desires to secure 
capital punishment or transportation for life and thinks there is good ewdence. 
Otherwise, there is no need of such courts which can be superseded by the Deputy 
Commissioner making a reference to a jirga. Moreover it is unfair to an 
accused person who is encouraged to spend time and monev in defending him- 
self to find that he is after all to be tried by a Council of Elders. 

One of the justifications for trial under the Frontier Crimes Begulation 
was said to be that it would ensure the quick disposal of cases. "We are not 
aware that delay in courts of magistrates and Sessions Judges was the subject 
of serious complaint. But in anv ease, reference to jirgas after magisterial 
proceedings and even sessions trials cannot make for the expeditious disposal 
of cases. If the system has sufficient merits to justify its retention in this 
province or inauguration in another and if its use on an extended scale is 
practicable it would be far bf'tter to have it in preference to the ordinary judicial 
system to avoid the anomalies which the existence of a dual system ino\it- 
ably creates. We maintain that if the Deputy Commissioner is made solely 
responsible for the decision of a case on the police diaries and magistrates’ 
record, as the jirga do in the majority of cases in which they make no local 
inquiry, the results will be appreciably better than now when he has to act on tlm 
verdict of a jirga by which he is, to a considerable extent, bound. Ho will 
feel in that case^ far greater responsibility than he need do under the Frontier 
Crimes Regulation. We do not suggest the adoption of this alternative but 
have mentioned it to emphasise the inferiority of the system of trial provided 
bv the Frontier Crimes Regulation. 

Systems other than the judicial system, which obtains in India and is 
based on English law, are not unknown to the civilized world. That the 
burden of proof should be on the prosecution which must exclude all hypo- 
theses of inno.eenee and that the accused has no onus, need not plead or lead 
evidence, is not a universally accepted doctrine. There are systems under 
which on prima facie proof of guilt the onus shifts on to the accused who is 
called upon to plead, subject himself to ero.ss-examinafion and rebut the in- 
ference of gnilt thus raised and if Tie fails to do so the verdict of guilty has 
to be faced by him. This is exactly the rule in civil eases’ under our own 
system and may well be extended to criminal cases. Fnder such a system a 
much larger number of convictions can be .secured than is possible under onr 
judicial system. In efifect the Frontier Crimes Regulation works on that 
principle with the important difference that it is, administered through a 
tribunal like that of jirga, consisting of a large number of incompetent men, 
whose integrity and independence, as a class, has already been referred to ; 
while the system we have indicated requires to be administered, and is ad- 
ministered, where it obtains, by qualified and trained judges. If, therefore, 
a larger percentage of convictions is a desideratum, the present judicial sys- 
tem should be replaced by another based on the principles referred to ; but it 
cannot co-exist side by side with any other machinery which, apart from the 
defects of constitution and personnel, is diametrically opposed to the main 
system in princinle. The two must clash and give rise to results which are 
palpably unsatisfactory, bringing the whole judicial administration into con- 
tempt and presenting a contrast which is bound to shake public confidence in 
L505VD 
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one or the other. Criticism of one based on derived from the other 

cannot be met by those responsible for botn. To illustrate by a concrete 
instance, the advocates of the jirga system as a supplement to the principal 
judicial system have to admit that right of cross-examination through a legal 
practitioner is most valuable in ascertaining the truth* and that the right of 
appeal is a great check on arbitrary tendencies, that an accused person should 
not be cross-examined, that the onus throughout lies on the prosecution, 
which must exclude all possibilities of innocence, and that benefit of doubt 

should be given to the accused f all of which doctrines are the creatures 

of the judicial system, to which they (the advocates of dual system) must pay 
allegiance, and are not adjustable in the system enacted by the Frontier 
Crimes Eegulation, which they (the advocates of the dual system) would not 
abandon. To insist on the introduction of such doctrines into the latter 
system is to deprive it of its essential character and would amount to conver- 
sion thereof into a tribunal of the former variety. 

Section IV. 

Opinion and Suggestions. 

Official opinion is somewhat divided. While it is recognised that the num- 
ber of murder cases and cases of other serious offences have greatly multiplied 
during the time the Frontier Crimes Regulation has been in force ; that capital 
punishments are absolutely necessary but cannot be passed ; and that false 
accusations and perjury before jirgas are rampant and cannot be vvnbhod, 
the value of cross-examination and of the criticism of evidence thro, .osra'. 
practitioners is generally recognised but no substitute is suggested. It is ad- 
mitted that the nersonnel of the jirga members leaves much to be desired but 
cannot be improved. It is also admitted that public feeling is at present 
greatly against the system. 

The only advantage of the present system which some of the official wit- 
nesses refer to is that a larger number of guilty persons is punished than is 
possible under the ordinary judicial system. This, in a way, is begging the 
question as in view of the inherent defects of the system it is not correct to 
assume that all those who were convicted were really guilty. As shown else- 
wh.ere there is reason to believe that a fair percentage of those found guilty 
by jirgas were innocent. In many instances, already mentioned by us, prisoners 
had to be released as the result of subsequent disclosures. They accept it as 
a fact that the tribal system no longer exists or is rapidly disintegrating. 
The system was introduced at a time when it was thought that the tribal mode 
of administering justice would result in reducing the number of murders and 
other serious offences but this hope has not materalised. The peculiar condi- 
tions which, according to these officers, justify the retention of the system of 
trial of criminal cases laid down by the Frontier Crimes Regulation are 
relevant only in so far that they lead to an increase of crime of that descrip- 
tion. They have to concede that the absence of the death penalty, which is not 
considered appropriate in jirga trials except by two officers (Messrs. Adam and 
Captain Campbell), is one of the chief contributory causes which lead to an 
increased number of murders. Amendment of the Frontier Crimes Regula- 
tion, so as to empower the Deputj'^ Commissioner to pass death sentences on 
findings of jirgas in murder cases without other safeguards, is positively 
opposed by other officers {e.g., Captain Mallam). We do not think that the 
suggestion of death sentences being passed in the present system can be 
seriously entertained. As for the provision for death sentences, subject to 
certain safe^ards, proposed by witnesses like Messrs. Caroe and Plumb we 
shall deal with them in detail in our recommendation. 

Some of the officers have suggested that exemption of specified areas 
from the operation of the Frontier Crimes Regulation be made (e.g., Mr. 
Almond, Captain Hay and Mr. Hoplnnson), others have opposed it {e.g., Mr. 
Caroe, Sardar Shah Singh, Extra Assistant Commissioner, Mardan). This 
suggestion has also been made by a number of non-official witnesses. Apart 
from invidious distinctions on which such an amendment would be based, we 
think there are practical difficulties in giving effect to it. Is the exemption 
to be made with reference to the place where an offence is committed regard- 
less of the fact whether it is committed by a resident of the exempted area 

•Mr. Fraser, Judicial Commissioner. North-West Frontier Province, and Mr. Adam. Inspector 
General of Police, North-West Frontier Province. 
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or of non-exempted area ? or should it have reference to the residence of the 
offender wherever he may commit the offence ? In practice difficult questions 
would ai’ise and would lead to conflict between the judicial system and that 
imder the Frontier Crimes Eegulation. 

Some officers would allow appeal in certain cases, e.g.^ Captain Sinclair 
and Fbau Bahadur Quli Khan. The latter advocates an appeal to the 
Sessions Judge, Judicial Commissioner or a Special Commissioner.^ A 
provision for appeal from orders of conviction under the Frontier Crimes 
Regulation would necessitate radical amendments in other parts of it. A 
right of appeal on facts would necessitate the maintenance of a record of 
evidence and other proceedings. No appeal in which evidence is to^ be cri- 
ticised before the appellate court, be it on the executive or the judicial side, 
can be pressed .by a prisoner in jail “xcept through a legal practitioner. An 
appeal, merely in writing, with no right of address is of little value. To 
give a right of representation by a legal practitioner in appeal and to deprive 
the accused of it in the first court is unfair to every one concerned including 
the jirga and the Deputy Commissioner. Points that may be urged on 
appeal might not have been urged by the accused himself, either before the 
jirga or the Deputy Commissioner, who had not in consequence applied their 
minds to those aspects of the case. 

A suggestion has been made by a number of official witnesses that serious 
offences, Ifte murders, committed in obedience to Pathan sentiments, should 
he allowed to be compromised in certain circumstances. The following ques- 
tion was put to Captain Hay, and the amswer given by him is quoted below : — 

“ Do you favmur the suggestion that all cases of murder, committed in 
circumstances in which a Pathan according to the sentiment of his 
class is provoked to commit murder, should be sent for settlement 
before a jirga, in accordance with tribal custom, regardless of the 
question whether there is evidence for judicial trial or not ? 

A. — am inclined to be in favour of such a scheme, and would like 
to see it tried.” 

The view is more or less favoured by Messrs. Caroe, Fraser and Almond- 
Mr. Fooks, Senior Superintendent of Police, Peshawar, is doubtful of the 
soundness of this view. The increased number of murders after 1922 is 
attributed in part to the circular of Sir Hamilton Grant, issued in 1920, in 
obedience to which a larger number of murder eases were allowed to be com- 
promised than usual. It is our considered opinion that nothing is more dis- 
astrous for the administration of justice than the composition of murder cases 
and serious offences. We have already commented on this aspect of the matter. 
As a matter of fact, lenient sentences, in view of extenuating circumstances, 
supposed or real, and the composition of murder eases have been allowed to 
a large extent in the past and are, in our opinion, largely responsible for 
the ever-increasing number of such cases. "We are xmable to reconcile the 
complaint against the increasing number of murder cases and other serious 
offences with a desire to have them leniently dealt with in deference to the 
Pathan sentiments. If there are extenuating circumstances in given eases, 
a judge is bound to take them into consideration when awarding sentence. 
In murder eases he can pass the lesser sentence, namely, transportation for 
life, if the facts warrant it. If the circumstances of a particular case require 
further leniency, the Sessions Judge and the Judicial Conunissioner can 
recommend to the Local Government to extend its prerogative of mercy. The 
Local Government itself can reduce sentence on a petition for mercy sub- 
mitted by the prisoner. The law, however, must have its course. It is only 
when it is brought home to the people that commission of an offence like 
murder has the serious consequences provided by the Indian Penal Code 
that any appreciable effect on crime can be expected. Once a door is opened 
for the jirga to recommend or the Deputy Commissioner to award, a lesser 
sentence than is appropriate to the crime, there will be no end to an utter 
absence of principle in awarding sentences. 

In view of the circumstances stated above the evidence of many official 
witnesses though of considerable value in acquainting us with the various 
problems which exist, does not contain such constructive suggestions as 
would enable us to find a satisfactory solution of the diflSculties which present 
themselves to our minds. 
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Some o£ the official witnesses who have had sufficient experience and 
possess means of knowing the methods employed by jirga members in trying 
criminal cases advocate the abolition of the trials by jirgas. 

Mr. Saadnddin, the Additional Judicial Commissioner, has expressed him- 
self strongly against the trial of erirainal cases under the Frontier Crimes 
Eegulation. Mr. Thompson, the Additional Judge, Peshawar, has likewise 
expressed an opinion against it. Sheikh Abdul Hamid, Extra Assistant 
Commissioner, the present Mir Munshi of the Hon’ble the Chief Commis- 
sioner, who has to examine almost all records of eases sent for on revision, is 
opposed to the system. Mr. Mohammad Safdar Khan, Senior Siibordinate 
Judge, Bannu, and Malik Khuda Bakhsh. Public Prosecutor, Derajat Sub- 
Division, have strongly criticised it. 

As regards non-official opinion it can be safely said that the intelligentsia, 
particularly the Bar, expresses itself in no uncertain terms. It has been 
suggested by some officers that members of the Bar are opposed to the trial 
of criminal cases by jirgas, as it affects their practice. Some have gone so 
far as to suggest that public opinion, which is admittedly against it, has been 
manufactured by the legal profession. The entire educated community in 
this, or for the matter of that, in any other province is alisorbed mostly by 
the legal profession and govenunent service. The legal practitioners, as a 
class, form the vocal section of the population. It is not to be wondered ai 
that they were the first to take note of and to agitate against the defects of 
the jirga system. They might have taken a lead in the matter, bnt, we have 
no doubt Ijiat in doing so they were not actuated by sordid motives. In their 
ranks there are many for whom there is no dearth of briefs and they protest 
as strongly against the Frontier Crimes Reflation as the struggling juniors. 
It_ cannot be denied that they are in touch with those who are tried by jirgas, 
with those who have to appear as witnesses before them and with the jirga 
members themselves. They have occasions to know facts, from their clionis 
and others, which are not likely to be Imown to others, particularly officials. 
Mr. Saadnddin, now the Additional Judicial Commissioner, was once a lead- 
ing lawyer of Peshawar. He tells us that the prospect of a jirga trial was 
contemplated by Ins clients with alarm and dismay. We are not in these 
circumstances inclined to set aside the great volume of evidence coming from 
that source on the supposition that the legal profession have their own axe to 
grind. As was not expected, there are men among the legal practitioners 
who are not in favour of the total repeal of the Frontier Crimes Regulation. 
Mr. Radha Kishen Puri, M.A., LL.B., Mardan, is one of them. He would 
exempt certain urban areas from the operation of the Frontier Crimes Regu- 
lation ; and in case the Frontier Crimes Regulation is retained he would have 
jirga members elected from each Tahsil, he would allow a right of appeal from 
the decision of the Deputy Commissioner to the Sessions Judge. For the 
present svstem he would substitute another which he propounded in great 
detail in his evidence before us. We do not desire to set forth bis scheme iii 
detail or to criticise it. We may, however, mention that his view if gii-en 
effect to, will mean another Frontier Crimes Regulation in place of the present 
one and less practicable. As regards the present Frontier Crimes Regula- 
tion his opinion is clear. He says, “ The Frontier Crimes Regulation, as it 
stands, should not be retained. It should be radically amended in the manner 
indicated by me so as to give effect to the scheme which I have discussed 
Mr. Ladha Ram of Bannu is not in favour of Ihe total repeal of the Frontier 
Crimes Regulation, so far as it concerns the trial of criminal cases. He is, 
however, very unsparing in his condemnation of the jirgas. He thinks that 
‘at present anybody who approaches a Tahsildar and is recommended by 
him IS made a jirga member. No serious consideration is paid to 

bis antecedents and qualifications Whenever a jirga visits a 

spot the police always accompany it. The police are also said to 
have taken care that the jirga was not approached by the parties 
as it was poured that the jirgas were approached by the parties”. 
He would limit bection 11 to cases of murder, robborv and dacoity. “ The 
educated classes look upon the Frontier Crimes Regulation with disfavour 
but the Khans and Raises, to maintain their supremacy would retain the 
Frontier Crimes Reflation in some form or other. The common uneducated 
masses bke some of, the provisions of the Frontier Crimes Regulation such 
as Section ». which ^ves them an easy way to get Sharmana for the abduction, 
or elopement of their women folk ; and Section 11 which affords them a reUflf 
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by seeMng retribution upon their suspected enemy ; and Section 30 which 
punishes a run- way wife 

“ There is a ^enei'al dissatisfaction with the administration a^nd working 
of the regulation specially due to tlu- indiscriminate preparation of the list of 
iirga members and very wide and unchecked powers given to such metnoers 

“ Personally I think that society has outgrown the Frontier Crimes 
Eegulation of 1901. But as given in answer to question No.^ 1_ the cireum- 
stances prevailing Iiere necessitate that some special law in Criminal matters 
may be made suited to the advanced stage of civilization, to exercise a whole- 
some checks on the turbulent section of society 

“ A typical ease «.'f a trial under the Frontier Crimes Regulation is the 
Domel Congress movement case (the Hathi Khel ease) in which quite a large 
number of pei’sous were punished on suspicion of being members of an unlaw- 
ful assembly. The prevailing sentiment of the people here is that the autho- 
rities used this course for the purpose of wreaking vengeance for the killed and 
wounded on the side of the Government and for tlie purpose of hedging off the 
acts of high handedness and aggressiveness committed by the police and the 
military wiiich could not have tho light of the day if the case had been eoiidueted 
in (ho ofdiu.ary Courts of .iustice, 

“ Another ease which came to my notice long ago was a case undor Section 
458, Indian Penal Code, in wliich one of the accused was caught red handed 
on the spot and a few of his accomplices succeeded in making good their 
escape. The man arrested on the spot was tried by a Magistrate 1st Class 
and the accomplices arrested on suspicion were tried by jirga. It would be 
amusing to notice that the man caught red handed got a less amount of 
punishment than his accomplices who were arrested on suspicion.”* 

Mr. Charanjit Lai, Pleader, Peshawar, is not in favour of the total repea 
of the Frontier Crimes Regulation. He tells us “ that most of the jirga 
members, as we now have, are unsatisfactory. There are illiterate persons 
among them They can be influenced by illegal gratification or recom- 

mendation ”. He thinks that “ the retention of the Frontier Crimes Regula- 
tion in its present condition is dangerous as no one can feel safe from the 
capricious system or the jurisdiction exercised under it by some officers con- 
cerned ”. The changes that he would introduce are — 

(1) all bona fide, residents of the urban areas in the settled districts and 

all inhabitants of Hazara and Dera Ismail Khan Distriers should 
he exempted, 

(2) he would confine section 11 to cases 

“ (a) when the dispute is between a tribesman temporarily under 
the jurisdiction of the Political Agent and 

(b) when an offence is committed against a very poor ma u not 
very popular in the village but some person or other on 
account of the influence of wealth or religion is able to keep 
away all possible evidence 

It is difficult to determine in practice the second class of cases. He also 
advocates the elective method for preparing the list of jirga member .s. He’ 
W 01 Jd allow an appeal from an order of reference to the Council of Elders and 
from an order of conviction on the verdict of the Council of Elders. IVe have 
already given our reasons against suggestions of the kind mentioned by him 
being given effect to. 

As regards the non-offidal opinion from quarters other than the Bar we 
should mention that a large number of those who have sent in replies to the 
questionnaire urging the retention of the Frontier Crimes Regulation are jirga 
members including a large number of military officers. (The fact that a parti- 
cular person is a jirga member was verified by us from the list of jirga mem- 
bers on the record). It is somewhat natural that this class of person would be 
in favour of trial by jirga s, partly because they do not realise the defects of 
the system and partly because they have been subjected to some severe criticism 
by other non-official witnesses. Mauv of them have admitted that they have 
not read the Frontier Crimes Reg’ilatior.. Many of them are not sufficiently 
literate to acquaint themselves witii its contents. We have referred at 
appropriate places t o the .statements of men of education who are also, jirga 

':i ' '15';- •: ‘Mr. Ladha Ram, Pleader, Banna. 
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members. They are in a much better position to form an opinion as regards 
the defects of the system and do not entertam a good opinion about the average 
jirga member. 

Non-official testimony outside the military officers and the jirga members 
above referred to is positively against the trial of criminal eases by jirgas. 
We have received a number of resolutions passed in public meetings. There has 
been agitation in the press and on the platform. A number of ‘ mahzamama ’ 
purporting to have been signed by about 59 ihousand per. sous have also been 
received. We must, however, say that there is no guarantee that the signatures 
aiid thumb in:pressions which appear on them are really those of the persons 
whose signatures or thumb marks they purport to be. 

As regards Ihe resolutions the same remark does not apply. They appeared 
in the Press and have, to the best of our knowledge, not been repudiated by 
any one. 

A Sub-Committee formed by us paid surprise ffisits to certain rural areas- 
Tiiey mel a large number of persons individually and collectively and found 
that the Frontier Crimes Regulation was not popular with the inhabitants of 
such areas. 

That the Frontier Crimes Regulation has been uupoprlar is recognised in 
Sir John Maffiey’s circular of 1922. As far hack as 1922 Mr. Adam, the present 
Inspector General of Police and then Superintendent of Police, Peshawar, is 
quoted in the Police Administration Report of that year to the following 
effect ; — 

“ Tribal organisation amongst Pathans has become more a memory than 

a living fact and the people show a tendency to prefer the' 

ordinary law courts to trial by jirga ’ ’. 

We were greatly impressed by the following statement made by Mr. Karimdad 
Khan Sadozai, retired Inspector of Police, now lionorary magistrate, Municipal 
Commissioner and jirga member : — 

“ During the^ political agitation of 1930 1 co-operated with the police on 
every critical occasion. E pulled down the national flag hoisted by 
the Congress office at Bannu. I used to acquaint the Deputy Com- 
missioner of what took place at political gatherings. I helped the 

police in investigating bomb cases We have been loyal to the 

Government for several generations and are determined to remain 
so in future. But when I find that the interest of the Government 
and of the people demand a certain action being taken I should 
be wanting in my loyalty if T refrained from intimating to the 
Government of ^ the _ dangers arising fi*om a particular state of 
affairs. T consider it my duty to impress upon the Government 
the necessity of the Frontier Crimes Regulation being repealed so 
that the hands of loyalists be stren^hened and the political 
agitators may be deprived of a ground of agitation against the 
Government. I have recently received from the Chief Commis- 
sioner a ‘ Sanad ’ in token of my good political services ”. 

_ It^ is also the general impression that provincial autonomy will be wholly 
mconsistent with the powers of the Deputy Commissioner under the Frontier 
Crimes Regulation and will at times be seriously handicapped by the esistenee 
of such powers. 


Section V. 

Recommendations- 

cannot touch the judicial system or advocate its working based on 
^parrares from its well accepted principles. Besides a recommendation of 
that kmd hemg outside the terms of reference to this committee, it would be 
recommending revolutionary changes, which public opinion, accustomed as it is 
to certain methods, would not tolerate. On the other hand, we are convinced 
timt the jirgas, such as we can have, are wholly unfitted for the responsibilities 
wffich they are called upon to discharge, sitting apart from the Deputy Com- 
missioner who is to give effect to their verdict ; and that the essential safe- 

and address through counsel, can- 
not be fitted into the present system. Nor is it possible to pass sentence of 
death or imprisonment exceeding fourteen years. At the same time, we tblnV 
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the procedure of trial of criminal eases, laid down in the Frontier Crime.-^ 
Regulation, is one for trial by ^ury in a crude form. The jirga being only a 
jury returning a verdict after hearing evidence, the Deputy Commissioner 
(who corresponds to the judge) being able to convict or acquit according to 
the verdict or refer the case to another jirga (which is tantamount to the "first 
jury being discharged and second empanelled) the Deputv" Commissioner’s 
decision being final, except on questions of procedure or of law, all are well- 
known features of trials by jtxry. If the judge and jury (Depxtty Commis- 
sioner and jirga) unite to hear the ease instead of sitting apart, as now, and 
parties be allowed to examine and cross-examine -witnesses and address the 
tribunal through counsel, it will not be distinguishable from a trial by jury. 
This slight modification of the present system will remove all possible objec- 
tions to the present mode of trial. Legal practitioners and the proceedings 
will be controlled by the judge sitting with the jirga or jury, mtnesses can be 
cross-examined under the guidance of the judge, and the jirga can be addressed 
by both sides. It will be finally charged by the judge. If the verdict is 
perverse, the judge may not accept it and may submit the record to a higher 
TOurt. Any sentence, including one of death, can be passed. No appeal will 
lie, except on a question of law or the amount of sentence. 


. Mr. Caroe, I.C.S., (Deputy Commissioner, Peshawar) who attributes the 
the present state of crime, in part, at any rate, to death sentences not being 
passed in murder cases, said in his reply to the questionnaire, “ I have often 
considered the possibility of turning the jiiga into a form of jury -which would 
be charged by the Magistrate, allowing the infliction of a capital sentence in 
the event of a verdict of guilty ”. In his vive vocp examine tifs-ii and in answer 
to our questions, he elaborated his -views thus : — 


“ On its own merits there is a good deal to be said for the system of 
jirga members acting as jurors -\vith a Magistrate instead of 
working independently of him, as now. 

“ T would modify the jury system contemplated by Criminal Procedure 
Code in some respects. I am not in a position to express any opinion 
as to whether it would be desirable to allow the accused to be vtspre- 
seiited by a legal practitioner in a case tried by the Magi.strare and 
.lii'sra as jurors. As a good deal can be said on both the sinct?. I 
would reserve my opinion on that question. 

“ It should be equally feasible for the Sessions Judge to try cases, 
exclusively triable by the Court of Session, with a jirga sitting as 
jurors. Of course, a certain amount of legislation -will be neces- 
sary to let in evidence which is not admissible now. 

“ The provisions of the Criminal Procedure Code relating to the jury 
cases will have to be amended to suit the peculiar conditions 
fp-ising out of trial by a judge and jirga as jurors. 

“ As regards the right of_ the accused to be represented by a legal 
practitioner before a judge and jirga, my -view is the same as ex- 
pressed in relation to the trial of cases by Magistrate a-nd jirga. 

“It is possible to make provisions to allow a legal practitioner to 
appear for the aecus^ before the jirga trving him, and also for 
the Crown 


. . Personal Assistant to the Inspector-General of Police, 

M mclumd to favour trial by jury. Mr. Fooks, Senior Superintendent of 
Police, Peshawar, said that it was the best constructive suggestion that he 
had heard. 


Mr. Abdul Hamid, E. A. C., now Mir Munshi to the Chief. Commissioner, 
whose reply to the questioimaire and answers in the viva vocc examination 
are characterised by ability and deep thought, also recommended jury trial. 

Captain Hay did not commit himself to any definite view, as he had not 
appue^ nis mind to that matter till he made his statement before us ; but off- 
hand he was against a jury trial in the manner suggested. 

Mr. Adam, Inspector-General of Police, is against it. 

Mr. Thompson, I.C.S., Additional Sessions kdge, who is against trial 
bv .priaras, is also against trials by jury. against trial 

Such of the witnesses, oflhiial and non-official, who are opposed to trials 
through nirgas according to the present system ahd who werr^Stioned on 
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the subject, favoured trial with the aid of a jirga as a jury according to the 
Criminal Procedure Code. 

If such a system be decided upon, it should be limited to a class of cases 
which should not be otherwise triable. There should be no duality. We are 
of opinion that eases of murder, culpable homicide, attempt to commit murder, 
abduction, kidnapping, dacoity and causing the disappearance of evidence, 
under sections 302, 304, 307, 308, 363 to 370, 391, 396, 398 and 201, Indian 
Penal Code, should be within the rule. Under the Criminal Procedure Code 
they are all triable by a Court of Session. Cases falling under sections 363, 
365, 368 and 369 may also be tried by a Magistrate, if the act punishable as an 
offence is not serious and is such that the punishment which the Magistrate can 
award is not inadequate. The magistrate will decide, in each ease, whether he 
should try it himself or commit it to the Court of Session. Offences under these 
sections, if committed to the Court of Session, should be tried by jury. 

Wo ai'o unable to accede to the suggestion that the rules of evidence, con- 
tained in the Indian Evidence Act, be made inap]Dlieable to trials by jury. We 
have not been referred to any particular provision of that Act which is consi- 
dered to create difSculties or would unduly the jury. We have 

ourselves examined the whole Act, and are o find any positive rule 

which excludes evidence of value. All that is probably desired is that 
‘ hearsay ‘ repute ’ or evidence based on ‘ belief ’ (which is itself i'.asod eitlicr 
on ‘ hoarsny ' or ‘ repute ’)) uaay be admitted. We have explained olsevvhore 
that, carefully analysed, this class of evidence is, apart from technical con- 
siderations, quite valueless. If it is traced to a good source, it yeased to have 
a value of its own, the source, i.e., the person vdio can give direct evidence, 
di.spla.ccs ‘ liearsay ’ or ‘ repute ’. If it is not so traced, it will always be found 
to derive its origin from the other evidence in the case, e.g., the accused having 
some motive to commit the offence, or having been suspected for some reason or 
having absconded. On grounds such as these, the law of evidence excludes 
this class of medium of proof. As observed at another place, the rules of 
evidence are based on sound sense and human experience, and any prudent 
man who is to act without the aid of the law of evidence would, in a large 
majority of cases, exclude all evidence which is excluded by the Indian Evidence 
Act He would characterise it as valueless. In the language of the Law of 
Evidence, it is “ inadmissible 

To admit this class of evidence wll be to open a flood-gate for all sorts of 
rumour.? and all manner of idle gossip. The judge and tho jury will bo over- 
whelmed vdtb a jumble of conflicting tales, and their record will be a mass of 
confusion. 

The police will be greatly embarrassed in collecting evidence aird placing 
it before the court. False accusations and calumnies will be let loose to an 
extent which will be beyond control and human endurance. 

The only other kind of evidence which does not, in principle, differ from 
the foregoing is compurgation. It is too archaic to fed a place in any system 
of administration of justice in the present age. 

In our view, there is no other solution of the difficulties which exist and 
which we have endeavoured to point out. Unless jirgas bo associated as 
jurors, sentences of death, which are called for in murder cases, are unthink- 
able on their verdict. Besides, the choice lies between depriving the accused 
of the various safeguards, such as representation by a legal practitioner (and, 
therefore, of the right of cross-examination of witnesses and of address on 
the facts of the case) and of the right of appeal on the one hand and dispensing 
with the jirga altogether on the other. As already stated, those elementary 
rights are of the essence of the administration of justice in serious cases in 
which sentences of long terms of imprisonment can be passed, but cannot he ad- 
justed in the present system of jirga trial. 

We are not prepared to accept the suggestion that an officer of the rank of 
a Magistrate should sit with the jirga to form a tribunal and pass sentences 
of death ; nor do we think that the Deputy Commissioner and jirga, sitting 
together so as to form the judge and jury, is practicable in view of the 
or^nary functions of the Deputy Commissioner. It is impossible for him to 
find time for this class of work. Moreover, it will be a retrograde step. On 
principle the executive head of the di strict should not possess judicial func- 
tions so as to supersede the judge. Unless a dual system is' retained, to 
which we have seriously objected, and if the Deputy Commis,sioner and Jirga 
sit as judge and jury, the Sessions Judge will cease to function in the class 
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of eases to ‘wliicli the jurj' trial should extend, and they forra the bulk of cases 
tiiubi-'i oy ii;e So-sions Judge. In this viavr, the only foasibie c-oiu'sc- i-- tl;at 
the jirga should sit vdth the Sessions Judge and not witli the Deputy' Com- 
missioner or a Magistrate. We put this aspect of the question ii' Mr. Caroe, 
who sees no practical dilSeulty in the Sessions Judge doing so. -ar officer of 
the position of a Sessions Judge cannot lie less trusted than the Deputy Com- 
missioner in trials with the aid of jirg-as. 


This greatly simplifies matter.^, and the ]jo.'iicion '(sorks out vm-y satisfac- 
torily. We need have no special law for trial of this class of eases, (unless 
it is necessary to exclude the Indian Evidence Act), and the procedure laid 
down in the Criminal Procedure Code is applicable in all particulars. _ What 
is now the list of jirga members rnll, after a little scruti’iy, be the list of jurors. 
It will he prepared by the Deputy Comnaissioner aud the Sessions Judge (section 
321, Criminal Procedure Code.). We have carefuly considered every section of 
the Criminal Prcjcedure Code and found nothing which may be inapplicable 
to the conditions of this province. If sections 11 to 20 of the Frontier Crimes 
Eegnlation be withdrawn, no particular law need be enacted to give effect to 
this .suggestion. A notification by the Local Government under section 269, 
Criminal Procedure Code, will be enough. 


Except some jirga members, the whole nou-offieial testimony, even of 
those who do not desire total repeal of the Frontier Crimes Regulatiou, speaks 
in disparaging terms of the ability and character of the jirga members in 
relation to the functions which they now perform ; but we think most of those 
objections will disappear when they sit with the judge, who will guide them 
and control the bar and the witnesses on either side. 


Many official vutnesses who are, or were in the past, District Officers, 
though not satisfied with the jirga members, tliink they can appreciate and 
weigh evidence and are not influenced by extraneous considerations in deciding 
cases. If this is even an approximalely correct estimate of their competency, 
they ought to do good work as jurors. In other provinces, the jury system is 
being cautiously extended, because it is believed the jurors have a tendency to 
acquit. But the jirga members have shown no such tendency. Their record 
of the last 45 years and the training they have had afford every reason to 
think they will have no hesitation in returning a verdict of guilty when the 
evidence conveys conviction to their minds. There will be nothing to prevent 
them from convicting on evidence which the Magistrates in this province gene- 
rally consider to he inadequate or faulh'. Their verdict, even on such evidence, 
cannot be set aside. 


They are well acquainted with the manners aud customs of people like 
themselves, and ought to be able to appreciate alleged motives for crimes and, 
in particular cases, the relation between Pathan sentiments and certain forms 
of crime. If, therefore, official opinion concerning jirga -members be accepted, 
the Local Government should have no hesitation in instituting the jnry system, 
as^ suggested by us, which will also remedy all existing defects and meet all 
criticisms. If, however, onr suggestion is not acceptable, the only alternative 
which we can recommend is reversion to the ordinan- judicial system in all 
feases. 


* 


L 606 FD 
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CTIAPTEE VII. 


Secfio-n ‘‘Jt. — Se-clioii 21, Frontier Crimes Eegulation, runs as loUows : — 

‘‘ In the c\onl of any frontier tribe, or of any section or members of such 
tribe, acting in a hostile or unfriendly manner^ towards the British 
Governnient, or to\\Trds ])ersons residing within British India, the 
Dojuity Co]nmissioner may. with the previous sanction of the Commis- 
sioner, by order in writing direct — 

(fl) the seizure, whereve}* they may be found, of all or any of the m^m- 
beis of such tribe and of all or any property belonging to them or 
any of them, 

(b) the delenlion in saf / custody of any persoir or properly so seized ; 

and 

(V) the confiscation of any such property ; and may, with the like sanc- 
tion, hy public proclamation ; 

(d) debar all or any members of the tribe from all access into British 
India ; and 

(c) prohibit all or any persons within the limits of British India from 

all intereonrse or communication of any kind whatsoever, or of 
any specified kind or kinds, with sneh tribe or any section or mem- 
bers thereof.” 


The e\jU‘Ossion “ frontier tribe ”, occurring in this section, doubtless means a 
transborder tribe. Clauses (d) and (e) clearly indicate, if the expression itself 
admits of any donbt, that it wa.s not intended to include British Indinn subjects 
residing in tlm British territory. The marginal note of the section “ Blockade 
of hostile or unfriendly tribe ” is also indicative of the same fact. Wo have 
carefully considered the language of the section and are of opinion that if the 
expression “ frontier tribe ’’ be constnied as above, no exception can be taken to 
the provisions contained therein. As against hostile aliens po^yors conferred 
by this section on the Deputy Oommissiouer are necessary. Jhit as, in the 
aiis^'Tico of any clrav definition' of the wmrds “ frontier tribe the seetkm is ai)t 
to be mis-appiied to bona fide inhabitants of the British territory, who .are in no 
sense aliens, we propose that an oxi'.h.r.aticu be added to section 21 to the follow- 
ing effect : — 

“ Explnnolion. — ^Frontier tribe, as used in this section, does not include 
British Indian subjects, though they may hy origin belong to a tribe 
residing across the border.” 

We tliiuk that Ihe section was intended to enable the Deputy Commissioner to 
deal with trausborder tribesmen living under tribal customs who may adopt a 
hostile attitude towards the British administration and who are not amenable 
to the Jaws of the British territory. There can be no reason for action of the 
kind conlcinplated hy section 21 being taken against those living in the Bn lu sh 
territory and having a stake therein. They can be proceeded against under the 
laws apnlicable to the British Indian subjects living in settled districts, iii case 
they are found to he guilty of any offence or their conduct is othoiwvise in de- 
fiance of those laws. 


Wo have considered it necessary to lay stress on the necessity of defining the 
words “ frontier tiibe ”, because we find in practice that the^ section has been 
apnliod to British Indian subjects contrary to the real intention underlying it. 
A narrative of the well known Hatlii Ehel case, which ocouri ed m Bannn in 
1930, will he found in Appendix III, which illustrates the length to which the sec- 
tion can ho carried. It appears that in' Thana Domel a n^ber of mllagc^s ?_ire 
inhabited by people of the Hathi Khel tribe. They hawe been livmg in British 
territory for generations, and own ox occupy land in that part ot we coimtry. 
The pomilatioii across the border on that side of the Frontier is also Hathi Ivliel. 
There may be some Hathi Khel residents of the British territory who have also 
interests across the border. The persons who were proceeded against in the 
m-oeecdingi^ are residents of villages in Thana Domel ; and either the significance 
of the words “ frontier tribe ” was lost sight of or the expression was so con- 
strued as to apply to persons having a tribal name, regardless ot the fact that 
Ihcv are British Indian subjects and own no allegiance to the tribal system across 
Ihe border. Their iiroperty was confiscated, and they were themselves urrestod 
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and put in the lock-np for several weeks before tbeir trial. What is more ob- 
jectionable is iliat the property belonging to the relatives of the offenders was 
coiifiscatod and houses belonging to some of them were burnt ; there does not 
appear 1o be any warrant for such a procedure in the Frontier Crimes Regula- 
tion or in any other enactment. Therefore, to avoid a repetition of mis-applica- 
tion of section 21, we are of opinion that the words “ frontier tribe ” should be 
clearly explained to the effect noted above by adding an explanation. 

An institution known as tbe “ Political Havalat ” came into existence as a 
bye-produet of secdon 21. Its genesis appears to be the coneo])Uon that an 
ordinary havalat is meant for under-trial prisoners who are yjrosecuted under 
the ordinary law of the land. Such prisoners and the havalat meant for them 
are subject to the rules and regulations in force in British territory. In so far 
as section 21 confers very wide powers of seizure and detention of hostile tribes- 
men, tlio hannlat like themselves was to be outside the aforesaid rules 

and regulations or any kind of restriction. 

A pj'actice grew up long ago and existed, at any rate, till 1925, vrhicli tvas 
absolutely indof ousible. Not only the Deputy Commissioner, Avho alone is em- 
powered to act under section 21, hut every officer exercising magisterial jurisdic- 
tion, and even a Police officer, considered himself empowered to put anyone 
whose conduct was disapproved in the “ Political Havalat ”. There is abundant, 
evidence before us that people who were not tribesmen but residents of British 
territory, were confined in the political havalat for alleged misdemeanours for a 
certain longtli of time, after which they were released.* Some official witnesses 
say that political havalats do not now exist. f They were discon tiirned under 
oj'ders of the local Government contained in Memorandum no. 0081-91-P., dated 
14th October 1925, in which it was stated that — 

The (liief Commissioner finds that certain officers are still under the 
impression that they have the power to confine persons in what is 
vaguely known as the political havalat without reference to any pro- 
vision of law. There is no legal authority for such action and the 
Chief Commissioner accordingly directs that no persons are to be 
confined in the political havalat except under the profusions of sec- 
tion 21, Frontier Crimes Regulation.” 

Even after the above direction cases occurred in which people were put in the 
political havalai. Some such eases will be found mentioned in two extracts in 
Appendix JTI. 

We do not think that any further amendment of section 21 will be necessary 
to prevent the possibility of British subjects being unlawfully detained if a clear 
deffirition of the words “ frontier tribe ” be given as we suggest, and no jasti- 
fieation will Ire left for extending Section 21 to cases falling outside its scope. 

Sections '42 and 23 . — These two sections are iuter-connectod, and run as 
follows : — 

“ 22. Where, from the circumstances of any case, there appears to be good 
reason to believe that the inhabitants of any village, or part of a 
village, or any of them, have — 

(a) connived at, or in any way abetted, the commission of an offence ; 

or 

(b) failed to render all assistance in their power to discover the 

ofi'enclers or to effect their arrest ; or 

(c) eomiived at the escape of, or harboured, any offender or person sns- 

pocted of having taken part in the commission of an offence ; or 

{d) combined to suppress material evidence of the commission of an 

offence ; 

the Deputy Commissioner may, with the previous sanction of 
the (lommissioner, impose a fine on the inhabitants of such village 
or part of a village, or any of them as a whole,” 

*Mr. Raac'nddin, Additional Judicial Conmiissioner, Messrs. Kari, Dad Khan, Khushal Khan, 
Eepresontatives of Bar Associations, Peshawar and Mardan, Messrs. Ladha Ram, Malik Khuda 
Bakhsh, P. P., Abdur Rahim, Bar.-at-Law, Shaikh Abdul Hamid, Attaullah Kliaa, Chiranjit Dal, 
Representatives of Bax Association, Bannu. 

fMessrs. Fooks and Griffith and others. 
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23. Whore, -within the area oecnpied by a viilaj>‘o eoininuiiity or part of 
a \-ilIage coinmimity, a -nerson i«! dangerously or f:il-ally ^rou■nded 
by an XipJaTvful act, or the body is found of a person belie\-cd to have 
]-)oen uniaud-'nlly killed, the jnembei-s of the vilhxge eorammiity or 
part thereof shall be deemed to have eonnnittod an offenee under sec- 
tion 22, unless the headmen of the Tillage comnuuiity or part there- 
of can show that the members thereof — 

(a) had not an opportunity of preventing the offence or a i rooting the 
offender ; or 

(h) have i<Scd all reasonable means to bring the offender to justice.” 

Seetio]! 22, besides being open to csther objections, is not happily -vt'orded. 
It may be construed as implying that the whole village, or -part tlxereof, may be 
fined, if any of its inhabitants is found gixilcy of one or other of the acts speci- 
fied in clauses (a) to (d). A more lilxorai cou.strxiction is that — 

” Where inhabitants of any village, or part of any village or any of them, 
have been guilty of certain acts, the Depxxty Commissioner may 

impose a fine on the inhabitants of such village or part of 

the village or any of them, as the case may be.” 

that is, where ffiiilt is brought home to the wdxole village, the whole village may 
be fined ; where it has been brought homo to part of ii village, such part of it 
may bo fined ; and where it has been bi*ougiit home to xxny particular inhabitant, 
such particular inhabitant may be fined. Some difficulty is, however, created 
in putting that coxistruction upon the section by the words “as a whole” 
occurring in the end, which import eoilectivo liability in ease of an offence of the 
kind described in the section being committed either by the whole village, oi‘ part 
thei'eof, or by any inhabitant thereof. 

It is impossible to conceive of a case in which the village as a whole can be 
established to be guilty. It includes women, children, invalids and old men, 
incapable of committing offences of the kind enumerated in the section. It is 
impossible to avoid the conclusion that, where action is taken under section 22 
and the village as a whole or hamlet or any other part thereof is collectively 
fined, at least 50 per cent, of the popxilation is innocent but is punished. A x-ule 
of the kind enacted in section 22 might have some Jnstification in the tribal 
system, in which the corporate existence of a tribe having collective rights and 
obligations is recognised. The tribe as a whole is entitled to control the actions 
of individuals, who in their turn are responsible for what may be attribntable 
to the tribe itself. But where the -village is a unit, each individual thox-ein 
having defined ifights and obligations, it can have no possible application. The 
offexices referred to in clauses (o) to (d) are all such as are puiiishabUi under 
the Indian Penal Code. They can be committed by specified individuals, witli- 
out the co-operation of others, in the milage. It is, in our opinion, wholly in- 
appropriate to the present stage of society in rural areas of this province. 
Cases in which section 22 was enforced in the past were not many ; bxxt when- 
ever it was applied, care was taken to exempt widows and orphans. Jilven so, 
a largo number of other innocent persons were fined. Mr. Attaxxihxh, I’leader, 
Dei'a Ismail Khan, tells us that the 'dilage in w’-hich his aucestr.il home li(^s wms 
fined and a certain amoxmt was determined to be his quota. He did not jiay 
and the lambardar had to pay for him. 

Section 23 merely contains a rule of evidence. It is so drastic that much 
argument is not necessary to establish its nnsoundness. If a person is 
dangerously or fatally wounded within the area occupied by a village community, 
or if the dead body is found of “ a person believed to have been unlawfully 
killed ”, (he entire village conunxxnity is to be deemed “ to have committed an 
offence ” under section 22 — The question arises which of the several, offences, 
enumerated in section 22, should the village community be deemed to have com- 
mitted on the happening of any of the events mentioned. It must be (a) con- 
nivance or abetment of murder ; or (6) failure to render assistance for the dis- 
covery or arrest of offenders ; or (c) persons suspected to have taken part in 
the commission of the offence ; or (^) suppressing material evidence of the com- 
mission of the offence referred to in section 23 (b). Such a rule has little reason 
behind it and need not have been enacted, as the preceding section (22) already 
gives unfettered and unlimited discretion to the Deputy Commissioner in impos- 
ing the fine on the village. 
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111 Hiilistanee, section 22 justifies tlic imposition of a fine on the v:l: 0 ': xui.. . 0 
Tit the executive action of the Deputj’- Commissioner. It is considered .• ■'•rii 
V'ilnesses as atVording protection to Hindu inhabitants of the rural air-a. '■ 
is pointed oat tliat in manv villages populated by Muhammadans, thcov i -i 
sprinkling of Hindu population, vith one or two Hindu houses in each, v ii ige. 
It is said that, unless the whole village is made responsible for the protfction ’ ? 
the Hindus in such areas, they will he in great danger. So far ns we n:;-? 
been able to ascertain, section 22, which was certainly not framed vith levh an 
object in view, has been seldom applied only because untoward 3'e.'=;'i!:3 
happened to any Hindu inhabitant of the rural area. The fact that a solda'-y 
Hindu house is to be found in a village inhabited by Muhammadans 
indicates a sense of security in the minds of Hindus occupying such a hoase- If 
there had been a sense of insecurity probably no Hindu would have been found 
in the rural areas where thej" carry on small business with the Muslim 
population around them. We have in evidence that, in certain cases Muham- 
madans did all they could to protect the lives and property of their Hindu 
neighbours when raids were committed. Some of them even lost their ovoi 
lives in protecting the Hindns.*' It is true that 7 or 8 years ago many daeoities 
were committed in Hindu houses in certain parts of the Frontier by trans-border 
people. The suggestion is that snch daeoities were committed in complicity 
with some of the Muslim inhabitants of the locality in which the raids were 
committed. That may he trne. But it is not, in our opinion, a sufficient justifi- 
cation for the whole village being fined. In other parts of the country a solitary 
Muslim house in a village wholly populated by Hindus is not an uncommon 
spectacle- Villages of this description are numerous in the United Provinces and 
possibly in the Punjab. We have been told that one of the rules which form 
the Pathan Code of Honour is to go out on ‘ chigha ’ when an alarm is raised, 
regardless of the question whether the person who stands in need of sncconr 
is a Muhammadan or a Hindu. It all depends upon the kind of relations •(:,'! 
subsist behreen the Hindus and the Muslim population. If the commmia' iwt ; - 
ing is cordial, there is little danger of the Muslims refusing to extend liel; .'(it':! 
support to their Hindu neighbours. Where communal tension exisf ; rbe 
case may bo different. The conditions as they obtain in rural areas ir biri.i 
province have so far given little indication of any communal tension. X.-' a 
matter of fact, there can he no communal tension between the Hindus an'* i]:q 
Muhammadans in a village in which no more than one or two houses of Hiucb-s 
exist. The sitiialion in which the Hindu inhabitants of snch villages nr;d 
tliemselves will be too precarious if they incur the enmity of overwhelming odds. 
Neither Section 22 nor any more drastic provision of law will enable them io 
hold their own. They have, in snch circumstances, to cultivate and maintain 
harmonious relations with the rest of the village. If section 22 is otherwise 
open to objection, as we think it is, there is hardly’’ any justification for retaining 
it on communal grounds. 

Sections 22 and 23 purport to be penal provisions enforceable in a judicial 
manner. They }»voride for the punishment of persons expressly or impliedly- 
found to be guilty of specified offences- Convictions and sentences for speeiCic 
offences should he based on evidence connecting every one to he punished widi 
the crime for wdiich the punishment ' is meted out. Unless the section is so 
administered as to punish only those against wdiom a ease has been made out 
])y evidence, it is, as we have said, indefensible. To amend it in a manner which 
■ensures its administration as aforesaid, will deprive it of aU distinctive 
character -und it will become a repetition of certain provisions contained in the 
Indian Penal Code. This is, of course, apart from the summary procedure laid 
down in section 22, which enables the Deptity Commissioner to impose a fine, 
not limited as I'ogards the amonut. Offences referred to in section 22 are 
sufficici’.Ty'' serious io make summary exercise of the power to punish undesir- 
a'ole. Any collecth’-e liability, such as is contemplated l)y section 22, can he more 
a-ppropriately the subject of a provision which requires no judicial deterraina- 
fion but can be enforced by executive action. In section 15 of the Police Act 
(Act V of 1861), w'e have a provision which provides for the punishment of 
the whole village by the employment of punitive police. To , indicate the 
similarity of conditions contemplated by section 22, Frontier Crimes Eegulatiou, 
and section 15, ]'‘oliee Act, we quote below a part of the latter : — 

“ (1) It shall be lawful for the Local Government, by proclamation to he 
notified in the official Gazette, and, in such other manner as the 

’'Messrs. Foots and Chiranjit Lai. — ~ 
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Local Government stall direct, to declare that any area subject to 
its authority having been found to be in a disturbed or dangerous 
stale, or that, from the conduct of the inhabitants of such area, 
or of any class or section of them, it is expedient to increase the 
niunber of police.’' 

It is noticeable that the Deputy Commissioner can exercise his powers under 
section 22, Frontier Crimes Kegulation, only mth the previous sanction of the 
Commissioner (which means the Chief Commissioner). The action to be taken 
under section 15 is also to be taken by the Chief Commissioner in this province. 
Section 15, Police Act, can be put in action if a village is “ in a disturbed or 
dangerous state or “ from the conduct of its inhabitants ” the Chief Commis- 
sioner considers it expedient to resort to it. For instance, if the conduct of 
Muhammadans inlmhiting a village is found to be oppressive towards its Hindu 
inhabitants, we see no reason why action under section 15 of the Police Act 
cannot be taken. Tt must be said that delay is likely to occur in persuading the- 
Chief Coimnissioner to take action under section 15 ; but there is hardly any 
difference, in tliis respect, if the Deputy Commissioner must obtain his sanction 
before action is laken mider section 22. It ought not to be difficult to avoid 
delay in cases of urgency. 

It may also be said that in ease action is taken under section 22 and a village, 
or part thereof, is fined as a whole, the Hindu inhabitants, who mght have been 
victimised, can be compensated out of the fine realised. This is possible. Ho’ 
instance has so far occurred in which a fine imposed under section 22 was 
made payable to any particular inhabitant of the village. We think that this is 
not a sufficient justification for retaining section 22, if the same purpose can be 
otherwise served by action under section 15, Police Act. We have no doubt 
that the Local (lovemment will make use of its powers under the latter section 
for the protection of those who need it. 

In these circumstances, we think that sections 22 and 23 are uncalled for. 

Sections H to — They deal with the enforcement of the penalty provided 
for by section 22, Section 24 justifies recovery of fines, as if they were arrears 
of land revenue due by the members of the community. It is well known that 
the liability to pay Government land revenue is joint and several, so that there 
is nothing to luevonfc the whole fine being recovered from one individual, who may 
obtain contribution from others. 

Section 25 imposes an additional liability of forfeiture of remission of 
revenue. This is over and above the fine to be imposed under section 22. 

Section 26 enacts the additional liability of forfeiture of public emoluments, 
such as a.ssignment or remission of land revenue, or aUowanees payable out of 
public funds, in case a person is found guilty of a serious offence or of having 
(suppressed material evidence of the commission of an offence, or has failed ta 
render loyal and proper assistance in the investigation of any criminal case. 
The result is that a person enjoying such emoluments is liable to greater punish- 
ment than another who does not enjoy such emoluments, though the nature of 
the offence iu cither case is exactly the same. Punishment for an act must vary 
with the act itself. Remission of revenue and allowances out of public funds 
are subject to conditions attached to the grant in respect thereof. Forfeiture 
or resumption must depend upon those conditions. As regards criminal 
liability, wljieh is wholly a collateral matter, there should he no distinction 
between one man and another. The Indian Penal Code makes provisions for the 
confiscation of the offender’s property in certain cases (e.g., sections 126 and 
127). Anyone who is convicted of such offences renders himself liable to for- 
feiture of his property, whatever it is, whether it consists of moveable or 
inunoveable property, or property^ in the shape of emoluments referred to in 
section 26 ; but to place a person in receipt of such emoluments on a (different 
footing in case he commits a serious offence, which has been explained in sec- 
tion 26 to mean as offence, punishable with transportation or imprisonment for 
a term which may extend to three years or more, is unreasonable. 

Sections S? and 28. — These make provisions incidental to those contained m 
sections 25 and 26 and need no comment. 
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Section 39. — Section 29 makes preparation to commit an offence, in certain 
(rireumstances, piuiishable and runs as follows : — 

Preparation to commit certain offence . — “ Where a person is found carry- 
ing arms in such manner or in such circumstances as to afford jast 
gi’ounds of suspicion that the arms are being carried by him with 
intent to use them for an unlawful purpose, and that person has 
taken precautions to elude observation or evade arrest, or is found 
after sunset and before sunrise within the limits of any Military 
Camp or Cantonment or of any Municipality he shall be punishable 
with imprisomnent for a term which may extend to 5 years, or with 
tine or with both, and the arms carried by him may be eon- 
tisoaijftd ” 

As the section stands it may be construed to imply that any person carry- 
ing arms within the limits of any military camp or cantonment or any muni- 
cipality after sunset and before sunrise is liable to be punished therexmder. 
This is too stringent a provision and may lead to hardship. It is only when 
a preparation to commit an offence is inferrable from the circumstances in 
which arms are carried, that the section should apply. Again, the section as 
it stands provides for punishment if “ the circumstances afford just ground of 
suspicion ”. It should apply only if a person is found carrying arms in circum- 
stances from which intent to commit an offence can be inferred. Law makes an 
act, and an attempt to commit an act amounting to an offence, pimishable. 
Section 29 enacts an exception to this general rule and makes even a preparation 
to commit an offence punishable. This is the farthest limit to which a mere 
intent to commit an offence should be punishable. Unless, therefore, the circum- 
stances clearly amount to a preparation to commit an offence section 29 should 
not apply. 

In our opinion tlie section ought to run thus — 

Where a person is found carrying arms after sunset and before sunrise 
in any Military Camp or Cantonment or Municipality in such circum- 
stances as to afford grounds for believing that the arms are being 
carried by him with intent to commit a cognizable offence he shall be 
pmiishable with imprisonment for a term which may extend to 5 years 
or with fine or with both and the arms carried by bim may be con- 
fiscated.” 

Section 30.— 'We do not approve of the policy underlying section 30, but the 
weight of Muslim opinion in favour of its retention is so great that we are not 
disposed to give effect to our own views. Most Pathan witnesses who have 
expresed an opinion on this question consider it to be necessary having regard 
to the sentiment of the people and local conditions. We are, however, of opinion 
that it should be restricted to Muslims among whom dissolution of marriage 
is permissible^ and that a clear provision should be made that the conviction' 
and sentence, if the case results in conviction, should not take effect unless and 
until the husband prosecuting his wife for adultery divorces her. Cases in 
which a husband chooses to prosecute his wife for the offence of adultery are 
very rare. We cannot imagine that conjugal relations can be resumed by the 
parties after the wife has undergone the sentence. Unless, therefore the matri- 
monial tie comes to an end the woman will be compelled to lead a miserable Hi e, 
often giving rise to incidents for which she may be either murdered or prosecuted 
a second or third time. If the relations between husband and wife are so bitter 
as to drive the former to launch a prosecution against the latter for infidelity 
and the differences are not made up till the bitter end, it is highly undesirable 
that they should continue to be husband and wife. We therefore propose that 
a proviso ^ould be added to section 30 as follows : — 

Provided that on the conviction of such woman the sentence passed 
on her shall not take effect until the husband divorces her ir- 
revocably.” 

If the woman is prosecuted on the complaint of a person other than her 
husband, he or she must arrange for a divorce before the. sentence can take 
effect. 
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Section 31.— We are of opinion that this section enacts a rule dictated by 
military requirements and should be retained. Occasion will seldom arise in 
future for new villages being erected within 5 miles of the Border but the Com- 
missioner should retain the power conferred upon him by this section. Doctor 
Zia-ud-Din does not agree and his view is given in the footnote.'^ 

Section 33 . — Section 32 is a corollary of the rule enacted in the preceding 
section. The Local Grovernment should have power to direct the removal of any 
village situated in close proximity to the Frontier. As regards ccmponsation 
the section makes the Local Government the sole judge of the amount. In this 
respect it requires amendment. In our opinion a rule similar to the one con- 
tained in section 3 (2) to (4) of the North-West Frontier Province Public Safety 
Regulation, 1931, which closely follows the lines laid down in the Land Acquisi- 
tion Act, should apply to cases under section 32, Frontier Crimes Regulation. 
Accordingly we recommend that the words — 

‘ ‘ and award to the inhabitants such compensation for any loss which may 
have been occasioned to them by the removal of their village as in the 
opinion of the Local Government is just.” 
be replaced by the following words 

‘‘ and the amount of compensation shall be determined by the Deputy 
Commissioner and where the Deputy Commissioner and the person 
claiming compensation differ as to the sufficiency of the compensa- 
tion or where any dispute arises as to the apportionment of the com- 
pensation the Deputy Commissioner shall refer the difference or 
dispute to the decision of the district courts ”, and 

“ an appeal shall lie to the Judicial Commissioner against the decision of 
the District Court.” 


Section 

“ ( 1 ) 


( 2 ) 


Rftgulation of Hujras and Chanks. 


33 . — Section 33 runs as follows : — 

No building of the kind commonly known as a Hujra or Chauk, 

and no building intended to be 
iised as a Hujra or a Chauk, 
shall be_ erected or built, and no existing building not now used 
as a Hujra or Chauk shall at any time be used as such, without the 
previous sanction, in writing, of the Deputy Commissioner. ’ ’ 

Whoever contravenes the provisions of sub-section (1) shall be 
punishable vith imprisonment which may, extend to 6 montlis -jr 
with jSne or with both.” ’ 


The word Hujra, if left unqualified, will lead to the necessity of permission 
of the Deputy Commissioner for the construction of private male apartments 
which a person residing in a village intends to build for his own use. We have 
been told that there are Hujras in villages which afford accommodation to 


‘Clause 31 in my opinion was necessary in 1901 when these regulations were first framed. 
The boundary of British India at that time was the boundary of the Punjab. Trans bor<ler 
tribes were leaUy independent. All our fortificaitions existed in settled districts all along their 
boundary lines. On account of the constant raids in British territories by trans-border' tribes 
the land within five miles of the frontier of settled districts was In reality a war zone It was 
therefore neecssarv for the safety of the people at that time that no new villao-e or buildinir 
which IS eapal-Io ox being med as forilication should be built in the war zone without necessary 
pi ^<*uutions. ^ i 1*0 situation, however, has now substantially changed. The boundary Une of tJie 
settled districts is no longei ihe boundaiy of British India, which has been extended to the 
Dniniid line. Custom duty is not collected at Jamrud which is the boundary of the settled 
districts but at Landikhaua which is on the Durand line and at the border of Afghanistan. 

Since 1912, the land lying between the settled districts and the Durand line, has officially 
ceased to be called ‘independent territoi-y pd is now called tribal territory. In fact the 
Political Officer can more eftectively execute his orders in tribal territory than a Deputy Com- 
misioner can do in settled districts. Political Officers can serve summonses, realise fines and 
execute the orders of the Court more readily than a Deputy Commissioner cap do. 

In tribal territory, roads are now built, Military posts are erected and even Railway lines 
are opened. In fact the masc impoi-tant fortifications in the North-West Frontier are not in 
the settled, districts but in Tribal territories. 


(Darosb, Miran Shah, Landikotal, Razmak, Wana, Parachinar and Malakand.) Besides the 
method of warfare has now substantially changed. The Air Force and heavy guns have almost 
stopped the raids of the old type. The system of Khassadars is an effective check on the laove- 
ments of the trans-border tribes. The provision of this section is now a superfluous restriction 
on the natural gi-owtii. The Province is a small one and it cannot afford to lose the possibilties 
of development in this five miles zone, which is a very fertile land. 

If this section is retained then the Fi*ontier of British India should moan what it really ia 
^ thirty years ago ie., the boundary of settled 
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people in the neighbourhood possessing no male apartment of their o-wn, for 
themselves and for their guests and which provide a common meeting place for 
the residents of the village or a section thereof. We think that places of this 
description should require the pernnssion of the Deputy Conamissioner as they 
need a certain amount of supervision to prevent the assemblage of bad characters 
and to make someone responsible for the legitimate use of what is a semi-public 
place. The same considerations do not apply to a man’s private quarters pri- 
maiily intonderl for his own comfort though it may also be used by his ow guests 
when occasions arise. We do not think that the right of a person to provide 
himself with male apartments as an adjunct to his house should be subject to any 
restriction. The permission of the Deputy Commissioner should not be neces- 
sary for a building of this character. The word ‘ Hujra ’ is applicable and is at 
least in common use for a building of this description. We think that a clear 
distinction exists between a private Hujra and a semi-public Hujra. Section 33 
should be limited to the latter. 

Tlie word ‘ Chauk ’ has no well-defined meaning so far as we have been 
able to ascertain. It signifies the same thing as a Hujra in certain parts of the 
Province. 

We are of opinion that a proviso should be added to Section 33 (1) to the 
following effect : — 

“ Provided that no sanction of the Deputy Commissioner shall be neces- 
sary for building, or using an existing building as a Hujra or a 
Chauk lorn fide intended for the private use of a person, his relations 
and guests.” 

Section 34 . — This section runs as follows : — 

1. ‘Where the Deputy Commissioner is satisfied that any building is habi- 
tually used as a meeting place by robbers, house breakers, ^ thieves or bad 
characters or for the purpose of gambling, he may, by order in writing-— -pro- 
hibit the owner of the occupier thereof from so using such bmlding, and, ^ the 
order is not obeyed, may, by a like order, direct that the building be demolished. 
Such further order shall be without prejudice to any punishment to which the 
owner or occupier of such building may, under any law for the time being in 
force, be liable for disobedience of the prohibitory order. 

2. No person shall be entitled to any compensation in respect of the demoli- 
tion of any building under sub-section I.” 

It will be observed that the section does not empower rhe Deputy^ Com- 
missioner to direct, in the first instance, demolition of a building used in the 
objectionable manner therein referred to. It is only after an order prohibiting 
such use is disobeyed that the Deputy Commissioner can_ have that building 
demolished. It follows that, before the Deputy Commissioner can exercise his 
power of ordering the demolition of a building, it is to be proved to his satisfac- 
tion that the owner or occupier thereof allowed it to be used by robbers, house 
breakers, thieves or bad characters or for the pu^ose of gambling, in most of 
which cases he is either harbouring robbers or using it as a gambling den, and 
can generally be found guilty of some offence punishable under the Indian Penal 
Code or other enactment. No useful purpose can be served by the building 
itself being demolished which is a deliberate act of waste. A person convicted 
of any offence may be severely punished with fine in addition to imprisonment, 
which will affect his pocket and at the same time bring in money to the public 
funds to be usefully spent. We are not in favour of a provision of this kind 
being retained on the statute book. No instance has come to our notice in 
which the demolition of a building was ordered on the ground that it had been 
used as a meeting place by robbers, house-breakers, thieves or bad characters,' 
or for the purpose of gambling. The cases in which such power was exercised 
and which have come to our notice are those m which the section could not pro- 
perly apply by any stretch of imagination. In village Takkar, Sub-Division 
Ma.rda.Ti , two hujras Were ordered to be burnt under the orders of the Joint 
Deputy Commissioner, Mardan Sub-Division shortly after a disturbance in 3930, 
in course of which a British Officer and a number of people lost their lives. The 
disturbance arose out of a political notation. Similarly it appears from the 
Hathi Khel ease in the Bannu District in 1930 that certain buildings, belonging 
to or used by local leaders of certain political movements were ordered to be 
destroyed by fire. Assuming the political agitators who asseimbled in the hujras 
ordered to be burnt were “ bad characters ” , within the meaning of section 34, 
L606FD 
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which in out opinion is not the ease, section 34 could not apply, inasmuch as 
no order in writing, required by that section, was given to the owners or occu- 
piers prohibiting the use of the building for any of the objectionable purposes 
specified in the section. As already pointed out, it is only in case of dis- 
obedience that the extreme measure of ordering demolition of building can be 
resorted to. In view, therefore, of past events and of the possibility of the 
section being nus-construed and of the provisions being open to objection on 
principle, as already observed, we recommend that the section be repealed. 

Section 35. — ^This section makes failure to provide for watch and ward 
by ‘ Uaubati ’ chaukidars (that is, persons who are responsible to do duty by 
turn) penal, the punishment being one of fine extending up to Es. 100. We 
understand that the liability to provide watch and ward is regulated by local 
usages which are easily ascertainable. In the absence of the limits of such 
usages being clearly defined, difficulties are likely to arise on a prosecution being 
instituted. We suggest that a formal statement of customs for each village 
affected by the rule contained in section 35 be drawn up by the Deputy Commis- 
sioner, specifying the liability of those responsible for providing watch and ward 
after hearing objections, if any, by the village community concerned or any 
member thereof. If the usages are recorded in the Wajib-ul-arz without any 
ambiguity, no difficulty can arise. The Punjab Village and SmaE Towns Patrol 
Act may well be adopted as a model where it does not conflict with local customs. 

Section 36. — Section 36 runs as follows : — 

“ Where in the opiaion of the Deputy Commissioner, any person — 

(a) is a dangerous fanatic j or 

(&) belongs to a Frontier Tribe, and has no ostensible means of sub, 
sistence or cannot give a satisfactory account of himself ; or 

(c) has a blood-feud j or 

(d) has occasioned cause of quarrel likely to lead to blood-shed, 

the Deputy Commissioner may, by order, in writing, require him to reside 
beyond the limits of the territories to which this Eegidation extends, or at such 
place within the said territories as may be specified in the order 

Provided that, if the person has a fixed habitation in the place which 
the Deputy Commissioner requires him* to leave, an order under 
this section shall not be made without the previous sanction of the 
Commissioner.” 

This in our opinion should be so amended as to be inapplicable to British 
subjects residing in British Territory. The expression “ dangerous faii.utic ” 
is very vague, but it obviously refers to a person who is more dangerous than 
one referred to in section 110 (/) ’Crimmal Procedure Code, that is, a person 
who js “ so desperate and dangerous as to render his being at large, without 
secunty, hazardous to the community ”. The proper course seems to be to call 
upon a person believed to be a “ dangerous fanatic ” to furnish security under 
section 110, Criminal Procedure Code. Deportation under section 36, without 
evidence and without a right of appeal is not justified. The same consideration 
applies to a person who is believed to have a blood-feud. If there is a danger 
of the broach of the peace, proceedings under section 107, Criminal Procedure 
Code, are more appropriate than deportation. Clause (d) is extremely vague, 
and has been applied to cases which are hardly covered by it, unless the language . 
be unduly strained. An instance came to our notice in which a prostitute was 
ordered, under section 36, to leave a particular place and reside at another lest 
the quarrel between her paramours shotild lead to blood-shed. In our opinion 
the section should be so amended as tb limit it to cases coming wit!^ the pur- 
view of clause (1) that is, to a person belonging to a frontier tribe and not 
baying ostensible means of subsistepce, who may be ordered to reside beyond the 
limits of this Province.^ Captain Hay, Joint Deputy Oonamissioner, Mardan, is 
of the same opinion. tVe niake a recommendation accordingly. 

Section 37. — ^This makes infringement of the provisions of certain sections 
punishable, and calls for po retaafks. 

Section 38. — ^TMs section confers additional powers on private persons in 
the matter of arrest olf certain' offenders. Sub-section (4) (5) appears to us 
to be dangerously worded. It entitles a private individual to cause the death 
of a person ‘ if a hue Und cry has been raised against him of his having been 
concerned in any such offende ” as Is specified in dausfe (a). We do not think 
that it is safe to encourage private indiridhals to resort to extreme violence 
mflY because a hue gnd c?^ has been raised agaipd: a cert^ person of his hiving 
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committed an offence. Advantage may be taken of tbe provision by enemies of 
n, person against whom either a hue and cry has been raised in good faith or has 
been engineered. In this view we recommend that section (4), clause (6), be 
deleted. 

Section 39. — This may be retained. 

Section 40. — Section 40 (1) empowers the Deputy Commissioner to order a 
person to furnish security “ for the purpose of preventing murder or culpable 
homicide not amounting to murder, or the dissemination of sedition ”. Sub- 
stantially there is no difference between this provision and sections 107 and 108 
of the Criminal Procedure Code, except in the following particulars : — 

(i) Section 40 (1) dispenses with evidence to be taken in court in the 
presence of the accused, whereas sections 107 and 108, Criminal 
Procedure Code, do not. 

{ii) Orders under section 40 (1) are to be passed by the Deputy Com- 
missioner, whose order is final, subject to revision by the Com- 
missioner on the ground of irregularity ; while proceedings under 
sections 107 and 108, Criminal Procedure Code, can be taken by 
a Magistrate, I Class, whose orders can be appealed from to the 
District Magistrate (who is also the Deputy Commissioner in this 
province) and the proceedings are subject to revision by the 
Judicial Commissioner within the limits of sections 435 and 439, 
Criminal Procedure Code. 

{Hi) Security can be demanded under section 40 (1) for a period of three 
years ; whereas under sections 107 and 108, Crimmal Procedure 
Code, the period cannot exceed one year. 

In our opinion sections 107 and 108, Criminal Procedure Code, can meet all 
practical req^uirements and at the same time afford satisfactory protection to 
the person proceeded against, which section 40 (1) does not. If the safeguards 
provided for by sections 107 and 108, Criminal Procedure Code, be introduced in 
proceedings under section 40 (1), the latter will cease to possess any distinctive 
features. 

Di practice section 40 (1) has been stretched much beyond its proper scope. 
We have found cases in which it was resorted to to compel a person to give his 
daughter in marriage or to divorce his wife in obedience to a decree passed 
under section 8, Frontier Crimes Eegulation. _ The provision was freely used in 
political cases, e.g., where a person was required to furnish security because he 
assisted in the management of the ‘ khilafat ’ volunteers after they have been 
declared an unlawful association ” or where “ he goes frequently to Lahore and 
Is in touch with the agitation in the Punjab, and that he attended a highly 
seditions conference of the ulama in Lahore this mouth and there was awarded a 
medal for his work Mr. Abdnr Rab Nishtar has filed copies of a number of 
orders passed under section 40 against political workers. It is not necessary 
for ils to refer to every one of them in detail. It is enough to say that in most 
of them there was no murder or culpable homicide to be prevented, nor was there 
any “sedition” to he checked. The word “sedition” has a well-defined 
meaniug, and cannot be extended to include aU political activities, though they 
may not be agreeable to district officers. People were bound over for uttering 
political slogans and for picketing. There is a volume of evidence which shows 
that the section is very unpopnlai'. Many officers think that it may he dispensed 
with.* 

Section 40 (2) to (5) make incidental provisions in connection with proceed- 
ings under section 40 (1). No case has come to onr notice in which a Council of 
Elders was associated with security proceedings. We do not think they are 
called for. 

In our opinion, the whole of section 40 should be repealed. 

Section 4i.^Section 41 empowers the Deputy Commissioner, on the reeom- 
■fiiendataoiL of a Conndl of Elders or after enquiry by himself, to hind over all 
or any of the members of two families or of one of them to prevent blood- 
feud. Both Sir Hamilton Grant and Sir John Maffey have expressed dis- 
approval of the working of its provisions. We quote the foEowing from the 
former’s circular of 19th July 1920 : — 

“ (Rds section is, in the opinion of the Chief Commissioner, much too 
freely used. 3?his is djie in a great measure to constant criticisms 

*M.g., Ife. Friii8«, Judicial Cofioaissioner, North-West Frontier PaoVuMSe ; CAptaiu Hty, Jebtf 
ibeputy Conunissiona^ Mardan imd Idjr. AMoud, 13istti£t add Sesfiom Judge, Peshawar. 
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of tlie Police by the Magistracy and snperior Police officers imply- 
ing that a particular offence could have been prevented by timely 
security proceedings Such comments are not only improper, but 
they are usually untrue in fact. There are eases undoubtedly 
where the danger of blood-shed is obvious and imminent and oases 
where one or both of the parties apply for security to be taken^ 
and in such cases security under section 41, Frontier Crimes Regu- 
lation, is called for. But in many hundred of eases where security 
of this Mnd is taken, the proceedings have merely served to give 
publicity to private and domestic unpleasantness which would 
otherwise be amicably settled, and to afford a handle to unscrupu- 
lous persons to dishonour their opponents. If security under this 
section were really a deterrent, there would have been a general 
reduction in violent crime proportionate to the number of securities 
taken out, but this has emphatically not been the case. The exces- 
sive use of this section causes considerable private distress and 
alienates the community, and the Chief Commissioner desires that 
the experiment should at once be made of reducing its operation 
to a minimum.” 

Sir John Mi'ffey endorses these remarks in his circular, dated the 14th 
November 1922. It is very difficult to say in practice which of several members 
of the family supposed to have blood-feud with another family is likely to cause* 
blood-shed. , To bind over the whole family is not only improper but futile. 

Unless security be taken afresh after the expiry of 3 years, apprehension 
of murder in pursuance of a blood-feud will not cease. It cannot be denied- 
that, in spite of extensive use having been made of these provisions at one timer 
the number of murders was not reduced.^ The mis-use of the section pointed 
out by Sir Hamilton Grant cannot be avoided in -view of the wide scope of the 
section. We think, for aU practical purposes, that section 107, Criminal Proce- 
dure Code, will be found to be adequate, where there are tangible grounds for 
believing that a certain person is likely to commit a murder in pursuance of a 
blood-feud. To entertain fears of blood-feud on a certain murder Being com^ 
mitted will lead to the necessity of proceedings under section 41 being taken 
against those belonging to the family of the murdered man, which will greatly 
add to their distress. Failure on their part to furnish securities will involve 
the consequences of their being sent to prison shortly after the murder, it may 
be, of the principal man of the family. 

For these reasons we are in favour of the repeal of section 41. 

Sections 42 to 47 . — ^They contain provisions incidental to proceedings under 
sections 40 to 41, and wiU have to be repealed if those sections are deleted from 
the Frontier Crimes Regulation. 

Section 48 . — Section 48 provides that no appeal shall lie from any decision 
given, decree or sentence passed, order made, or act done, under any of the pro- 
visions of the Frontier Crimes Regulation. In view of the recommendations 
that we have made, we need not express any views on this section. We have 
indicated at proper places how far an appeal is pennissible in deciding civil or 
criminal cases under sections 8 and 11, Frontier Crimes Regulation, as they now 
stand. 

If our rceommoudatons are given effect to,_^ no special provision for appeal 
need bo made. Decrees of the Deputy Commissioner, which will be passed under- 
section 8, if amended as we suggest, will be subject to revision by the Judicial 
Commissioner. 

Sections 49 and 50 . — ^If our recommendations are given effect to, section 50 
becomes unnecessary. Section 49 will be enough to cover cases in which orders 
may be passed by the Deputy Commissioner. 

Sections 51 and 52 . — ^These sections -will become unnecessary if our recom- 
mendations are given effect to. 

Sections 53 and 54 . — ^The wordings of these sections wiU have to be slightly 
altered if our recommendations are given effect to. 

Section 55 . — ^This section should stand. 

Section 5^.-— Section 56 refers to fines unloosed on persons belonging to a 
“ frontier tribe V. If the words “ frontier tribe ” be defined in the manner 
we have suggested then the section may be retained. But we do not understand 
how any Deputy Commissioner can, in that ease, enforce the payment of fine 
against one who is not a British subject, not owning property in British India. 

If, however, ” frontier tribe ” be not so defined as to exclude British Indian, 



subj<'cts, w6 are clearly of opinion that the provisions of section 56 are tin- 
desirable. Liability to pay a fine is so personal that it is highly xmjust to en- 
force it against the relatives of the person who has incurred the liability. In 
any case, section 56 should be so amended as to be inapplicable to British sub- 
jects. 

Section 57 .— This section goes with sections 12, 18 or 22. 

Section 55 .— This may be retained. 

Section 59. — Otfenees under sections 29 and 30 should be triable by a magis- 
trate of the first class or Court of Session according to the procedure laid down 
in the Criminal Procedure Code and not otherwise. 

Sedions 60 to 64. — These sections call for no remarks. 


L505FD 
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CHAPTER Vin. 

FRONTIER MURDEROUS OUTRAGES REGULATION. 


(RBGTJIiA.TION No. IV OF 1901.) 

This RegT-ilation was enacted “ for the suppression of murderous outrages 
in certain frontier tracts It enacts rules of substantive law as well as of 
Ijrocedure. Primarily, the Regulation w^s intended to apply to a “ fanatic 
The term “ fanatic ” is nowhere defined, but may be taken to mean one who isi 
animated by excessive and mistaken religious zeaL 
Section 2 (1) runs as follows r 

“ Any fanatic who, within the meaning of the Indian Penal Code, commits, 
or does any act with such intention or knowledge, and in such cir- 
eiimstariees, that, if he by that act caused death, he would commit 
murder, shall be punishable with death or with transportation or im- 
prisonment for life, and aU his property shall be forfeited to the 
Government.’^ 

It will be observed that a fanatic is punishable with death or transportation for 
life not only when he commits murder, but also when he is guilty of an attempt 
to comuiit murder or pf doing some act falling short of murdoc or attempt to 
commit murder, which is done with the intention of committing murder mid in 
such circumstances that, assuming that he caused death, he would commit 
murder. Many acts of preparation to commit murder are covered by the 
language quoted a^ove. Pe is liable to be sentenced to whipping, in addition 
to transportation or imprisonment. Where a fanatic is killed in the act of 
committing such an offence as described above, or dies of wounds received in 
the course"^ of commission of such an offence, an inquest is to be held into the 
circumstances of his death, and the court may order the forfeiture of his 
property, 

The procedure prescribed for the trial of a fanatic, accused of an offence 
referred to, is summary. There is to be no magisterial proceeding preliminary 
to oonunitment, |fe is to be tried str^iight away by a Sessions Judge, a Deputy 
Commissioner or a Magistrate, I Class, specially empowered in this behalf by 
the I^ocal CJ-oyernment:, with the aid of two or more assessors. 

The officer trying him need not write a judgment, except so far as to specify 
the offenc^ of which the accused is convicted and the sentence awarded. The 
sentence may be directed to be carried into execution forthwith ; but the court 
may direct its postponement for a certain fime. ‘ ' 


No appeal lies fropi an order of conviction under this ftqgulation, $for 
is the sentence of death subject to confirmation by any higher tribunal, 

There is no bar to the licensed being defended by a legal practitioner or 
to his cross-examining witnesses or addressing the court. The body of the 
offender may bp disposed of by the court in any manner it deerqs expedient. 

There ^re provisions authorising the Local Government to conp.ne any 
person charged with or suspected of an intention to connnit the offence' already 
described. Any magistrate, I Class is authorized to arrest a suspected person 
pid detain him pending the orders of thp Lopal Government, to whom the fact 
IS to be reported. .... , 

A police officer is empowered to arrest any person reasonably suspected of 
having an intention to commit an offence of the kind mentioned in the Re<’‘ula- 
tion already referred to, and section 110 (/), Criminal Procedure Code, is made 
applicable to such person. In other words, the suspicion of a police officer is 
poiiclusive lor security being demanded from him. SuPh a person mav he 
ordered to reside beyond the limits of the territories to which the Regulation 
applies, in addition to furnishing security under section HO. 


I^astly, any person or a community may be fined, or an order of forfeiture 

?L recommendation of a Council of 

lilders, the courf fipds that the fanatic associated with such communitv or 
person m circumstances which satisfy the court that, by reasonable prudence or 
fliugeuce on the pwt of such community or person, the commission or attempted 
po^ission of such offence might have been prevented. This order is however 
pnhject to cpnfinnation by the Local Gov^ynment. ' * • 

Those are the salient features of the provisions contained in the Reonla 
fion. They might have been justified at a time wljen attacks by Wics "weS 
frequent and special measures were neede(f to make the Uves of tho^ englgid 
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in duty as safe as possible. During the last 30 years only 14 cases were tried 
under the Murderous Outrages Eegulation. 

We have not been able to inspect all the files, as some of them either do not 
exist or could not be traced. It is doubtful whether some of the cases to which 
the Murderous Outrages Regulation was applied were really those of fanatics. 
Again, in some cases the offenders were not prompted by fanaticism but by 
motives of revenge, however outrageous in themselves. Assuming all the cases 
were such as to be the proper subjects of the Murderous Outrages Regulation, 
their number during the last 30 years is comparatively small, and certainly 
much smaller than the number of similar outrages occurring in other parts of 
India. It makes no difference whether a man is a religious fanatic or a political 
fmiatic. The ordinary law is quite sufficient to deal with cases of this descrip- 
tion. The crime of murder is punishable, under the Indian Penal Code, with 
death ; and that of attempt to commit murder is punishable with transportation 
for life, or ten years’ rigorous imprisonment, if no hurt is caused. Capital 
punishment, in cases other than murder, is repugnant to public feeling and 
should be confined to murder cases only. We have not been able to trace any 
case in which a person was prosecuted under the Murderous Outrages Regula- 
tion for anything falling short of murder, or attempt to commit murder ; nor 
have we been able to trace any case in which persons suspected of being fanatics 
were bound over under section 110 {/), Criminal Procedure Code. The inference 
is that provisions applicable to the two classes of cases last mentioned are not 
needed. 

Considering the present circumstances in the province, we do not think that 
Eegulation IV of 1901 need be retained on the statute book. 


i 
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CIL'iPTEE IX. 

KoETS-WESr PrOWTIBR SbCUEITY BEGULATlOJr. 

(Eegylatioit No. IV of 1922.) 

This Regulation Tvas originally passed for three years. It was stihse- 
■qnently extended, and expired in March 1931. The terras of reference to this! 
Committee require us to determine whether, in onr opinion, it should be re- 
enacted. 

A Regulation like this is not needed in normal times. It is only when reli- 
gious or political excitement on a large scale exists in any part of the province 
that right of entry into the province is interfered with, and in certain circum- 
stances the Chief Commissioner should be armed with the powers which the 
Regulation confers upon .him. At the same time, the existence of such a Regu- 
lation exacerbates public feeling and affords a handle to hostile critics of the 
G-overnment. The present atmosphere in the province is not such as to attract 
such people from outside whose presence is calculated to accentuate any exist- 
ing difficulties. If political conditions in the country do not take a different 
turn, it is better to avoid public ill-will and to leave the Regulation in abeyance,, 
as it, at present, is. Political conditions in this province, as elsewhere, are un- 
certain ; and it is possible that in future some movement or other on a large' 
scale may be set on foot, in which case the Local Government should have power 
to regulate the entry of people from outside. If sure indications of such emer- 
gency are afforded in future and the Local Government thinks it necessary to- 
be armed with the powers in question re-enactment of the Security Regulation 
will, in our opinion, be desirable. Its immediate re-enactment may serve no 
useful purpose, if present conditions continue, and will, on the other hand, give 
occasion to hostile critics for adverse comments on the policy of the Govern- 
ment. For all day-to-day purposes,, section 144, Criminal Procedure Code, 
should suffice. 

If the re-enactment of the Regulation is dlecided upon in future, the amend- 
ment hereinafter mentioned should, in our opinion be made. 

Section 3 empowers the Chief Commissioner to proceed against “ any 
person ”, with the result that a Iona fide resident of this province can be 
debarred from entering it, or from going outside certain limits, and so on. 
In our opinion, its application should be confined to outsiders, whose entry or 
presence will be prejudicial to the peace and good government of the province.. 
As regards the inhabitants of the province, in case any of them conducts him- 
self in a manner not warranted by law, security or other proceedings appro- 
priate to the conduct should suffice. Accordingly, we suggest the insertion of 
the following word's after the words “ any person ” in section 3 : — 

“ not being a hona fide resident of a place within the limits of the XortK- 
iWest I^ontier Province.” 


i 
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CHAPTER X. 

North-West Eeontieb Public Safety BEGULATioisr. 

{Regulation No. Ill of 1931.) 

We have carefully considered the provisions of this Regulation and find 
its provisions to he reasonable and not calling for any amendments. The Regu- 
lation was enacted for one year, and will expire a few months hence. In these 
circumstances, we do not recommend any alterations in its provisions. 


Lsosi'D 


0 
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CHAPTER XT. 

Hoeth-West Peosttiee Peovince, Ijav and Justice Regulation. 

{Regulation No. VII of 1901.) 

The greater part of this Regulation, as originally enacted, had been re- 
pealed and re-enacted as part of another statute before this Conunittee was 
constituted. There is not much left in the Regulation as it now stands which 
calls for examination. Section 9, however, requires consideration. It deals 
with legal practitioners of all classes, including Barristers. The Legal Prac- 
tioners Act not being in force, enrolment and disciplinary action regarding 
legal practitioners are regulated by rules framed by the Local Government 
under section 9 (2) of this Regulation. We think that the Legal Practitioners 
Act should apply to this province, as it does elsewhere. The Judicial Commis- 
sioiier’.s court not being a Chartered High Court, the nilaA \/}iich will have 
to be framed under the Legal Practitioners Act will require the sanction of tlie 
Local Government, so that if the aforesaid Act is made applicable, the control 
of the Local Government will not disappear. At the same time, certain rights 
and obligations of the Bar vvill be governed by statute and cease to be solely 
dependent on rules which can be altered by Chief Coinmissioner. There may 
not be a substantial difference between the rules now applicable to the legal 
profession and those which wull apply if the Legal Practitioners Act, is extend- 
ed to this province ; but the absence of statutory provisions makes an appre- 
ciable difference between the status of the legal profession in this province and 
elsewhere. Mr. Fraser, Judicial Commissioner, does not object to the extension 
of the Legal Practitioners Act, though he thinks that the rules now in force are 
not different in any material particulars. W® opinion that the change 

suggested by us a\u11 be greatly appreciated by the Bar -without causing a^y ad- 
miiustratiye or disciplinary complications, 


* 
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CHAPTEE Xn. 

Summary of Recommendations. 

_ In view of frequent references to certain sections of the Regulations TOth 
which this Report deals and for facility of reference, we make the foUowing 
Regulations part of Appendix IV ; — 

(1) Frontier Crimes Regulation (No. Ill of 1901). 

(2) Murderous Outrages Regulation (No. IV of 1901). 

(3) North-West Frontier Securitj'’ Regulation (No. TV of 1922). 

(4) North-West Frontier Safety Regulation (No. Ill of 1931). 

Briefly our recommendations are : — 

(1) Frontier Crimes Regulation . — The Deputy Commissioner should have 
exclusive jurisdiction to try all suits of a civil nature in which one of the parties 
resides in the tribal territory and no claim to immoveable property is involved, 
provided that the value of the subject matter does not exceed Rs. 500. The 
Deputy Commissioner should be empowered to refer all questions of facts to 
arbitration each party to nominate at least one arbitrator, and the third, who 

be the umpire, to be nominated by the Deputy Commissioner. If the par- 
ties refuse or neglect to nominate arbitrators, the Deputy Commissioner should 
do so in accordance with paragraph 5 of Schedule II, Civil Procedure Code. 
The arbitration should be compulsory and not dependent upon the agreement 
of parties. Parties should be, allowed to be represent^ by legal practitioners, 
if they so desire. The Deputy Commissioner should himself decide all questions 
of law arising in the case. The decree of the Deputy Commissioner shall not 
bo onen to appeal, but a revision should lie to the Judicial Commissioner within 
the limits laid down in section 25, Provincial Small Cause Court Act. The 
Deputy Commissioner should have power to delegate his powers to decide civd 
leases to any senior officer subordinate to him, e,^., Assistant Commissioner or 
Extra Assistant Commissioner. 

As re^rds trial of criminal' cases, the dual system which now exists should 
be diseojitinued. The Deputy Commissioner should have no power, as ho now 
has, to exclude the jurisdiction of a Magistrate or Sessions Judge by making a 
reference to a Council of Elders sitting apart from the judge (Deputy Commis? 
flioner). The tribunal should consist of judge and jirga acting as jury, sitting 
together, and empowered to pass any sentence provided for by the Indian Penal 
Code, inckiding sentence of death. The judge should b© the Sessions Judge and 
not the Deputy Commissioner, as now. The present jirga list should be made 
a list of jurors after careful revision. Parties should be allowed to be repret 
aeuted by legal practitioners. The provisions of the Code of Criminal Pro- 
cedure relating to jury trials before a Sessions Judge should apply, This 
mode of trial should be limited to cases of murder, culpable homicide, attempt 
to commit murder, abduction, kidnapping, dacoity and causing disappearance of 
evidence (under sections 302, 304, 307, 308, 363, 370, 391, 398 and 201, Indian 
Penal Code), whenever committed to the court of session. Such cases should 
not be otherwise triable. No legislation is necessary to give effect to these re- 
commendations. The Local Q-ovemmetot can, by a notification under section 
■269, Criminal Procedure Code, extend the provisions containedi in the Criminal 
Procedure Code for trial by jury of that class of cases in such parts of the pro- 
vince as it deems Jit. If this is not done, this class of cases, like others, should 
he triable according to the provisions laid down in the Criminal Procedure Code. 
•Sections 11 to 20 Frontier Crimes Regulation, .should in any case be repealed. 

Rai Sahib Mehr Chand Khanna agrees with the other membeirs that the prer 
sent mode qf trial under the Frontier Crimes Regulation should be discontinued 
and replaced by the jury system proposed by the Committee, but is of opinion 
that if the jury system is not introduced trial of cases under the sections al- 
ready mentioned should be in accordance with sections 11 to 20 Frontier Crimef 
Regulation, subject to the modifications mentioned in his separate note. 

Section 21 Frontier Crime.s Regulation should be retained, but the wordg 
frontier tribe ” occurring in that section should: be so defined as ip exclude 
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Britisli Indian STil)jects. Tke definition should be incorporated in an ^kna- 
tion to be appended to the section. 

Sections 22 and 23, -which provide for a ^dllage or part thereof being fined as 
a whole should be repealed. Only such person or persons as are found- guilty 
of any offence mentioned in section 22 should be punished. Hai Sahib Lala 
Mehr Chand Khanna differs from the other members as regards section 22, and 
would retain it, subject to slight modifications, for the reasons given in his sepa- 
rate note. 

, Sections 24 to 28 go -with section 22, and no separate recommendation is- 
necessary. 

Section 29 should be modified so as to exclude from its operation- persons,. 
found in certain areas therein mentioned, merely carrying amas after sunset 
or before t.:uirise. It should run thus : — 

“ Where a person is fonnd carrying arms after sn-nset a’.id before sun- 
rise in any military camp or cantonment or municipality in sneb- cir- 
cumstances as to afford grounds for believing that the arms are being 
carried by him with intent to commit a cognizablei o-ffence, he shall 
he punishable with imprisonment for a term which may extend to 
five years or fine, or with both, and the arms carried by him may be 
confiscated,” 

Section SO should be retained! with the amendment that it should be con- 
fined to Muslims and that the following proviso should he added to it : — 

“ Provided that cm the con-nction of such woman the sentence passed on 
her shall not take effect unless the husband divorces her irrevocably.” 

Section 31 should be; retained. Doctor Zianddin Ahmad is of opinion, for 
reasons given in hi.s separate foot note, that it should be repealed. 

Section 32 should be retained, subject to the araentoent that the procedure 
in awarding compensation should be on the lines of section 3, Safety Bfegulationa 
of 1931 which itself follows those of the Land Aeqtdsition Act. 

Section 33 should be retained with' tlm amendment that the’ followinjg pro- 
viso be added to it : — 

“ Provided that no sanction of the- Deputy Comi^'ssioner shall be neces- 
sary for budding or using anr existing building as a hnrja or chauk 
lorn fide intended for the private use of tho person, Ms relations or 
guests.” 

, _ Section 34, which empowers the Deputy Commissioner ter order demolitiou of 
Buddings which he has reason to belieVe are used for harbouring robbers or as 
gambling dens, should be repealed and- the offenders sBouTd be dealt with under 
the ordinary criminal law. 

Section 35 should he retained -with the amendment that the Deputy Commis- 
sioner should draw up a formal statement of customs obtaining in each village* 
liable to provide nanhoM ehaukidars after hearing objections, if any,, by the 
vdlage community concerned'. 

Section 36 should be so amended as to limit it to- cases' coming within the 
purview of clause (b), i.e. : to person belonging to a frontier tribe and not 
having ostensible means of subsistence. Eai Sahib Lala Mehr Chand "Khanna 
■wonH apply section 36 (4) (6) to British Indian subjects as -well, for the reasons 
given, in his separate note. He is in agreement with the other members as 
regards repeal of section 36 {a) to (c). 

Section 37 is incidental to other sections and needs no separate treatment. 

Section 38 should he retainedy subject to* the amendment that sub-section 
(4) (b) should be deleted. 

Section 39 should be retaiued.. 

Section 40 and 41 shouM be repealed. 

Section 42 to 47 are incidental to sections 40 and 41, and require no special 
'^eatmen-t. 



87 


Section 48 relates to appeals, and in view of the recommendations no pro- 
vision is necessary. 

Section 49, which deals with the revisional jnrisdietion of the Commissioner, 
should continue to apply to all orders which a Deputy Commissioner is com- 
petent to pass, having regard to the other recommendations. 

Section 50 will no longer be necessary if the recommendations made by the 
Committee be given effect to. 

Sections 51 and 52 will become unnecessary if the Committee’s recommenda- 
tions are given effect to. 

Sections 53 and 54. The words of these sections will have to be altered 
consequent on the recommendations of the Committee being given effect to. 

Section 55 should stand. 

Section 56, which provides for fines being imposed on persons belonging to 
a “ frontier tribe ” in certain cases should be retained, with the amendment 
that the words “ frontier tribe ” should bear the meaning 'which 'we recommend 
should be given thereto in section 21. If, however, the expression “ frontier 
tribe ” be made to apply to British subjects, section 56 should be so amended 
as to limit the liability to pay the fine imposed to the person punished and not 
to extend to his relatives. 

Section 57 is incidental to sections 18 and 22 and calls for no special treat- 
ment. 

Section 58, which relates to maintenance of certain registers, should be 
retained. 

Section 59 should be slightly amended so as to make offences under sec- 
tions 29 aitd 30 ti'iable under the Criminal Procedure Code and not otherwise. 

(21 Murderous Outrages Regulation. — This Regulation should he repealed. 

(3) North-West Frontier Province Security Regulation. — ^It has already 
expired. The present atmosphere in the province is not such as to require its 
re-enactmeut ; but if some movement is set on foot on a large scale in the pro- 
vince, which, in the opinion of the Local Government requires its re-enactment, 
it may be revived with the amendment that it should not apply to hona fide' 
residents of this Province. 

(4) North-West Frontier Safety Regulation, — The Regulation was enacted 
for one year and is to expire a few months hence. No recommendation is, 
therefore, necessary. 

(5) North-West Frontier Province Law and Justice Regulation. — The' 
Legal Practitioners Act he made applicable to the legal practitioners practising 

or desiring to practise in this province and section 9 be suitably amended. 

» 1 

NIAMATULLAH. 

ABDUL GHAFUB KHAN. 

M. SHAH NAWAZ. 

ZTAUDDIN AHMAD. 

MEHR OHAND KHANNA (Subject to my note.) 
HXJKAM OHAND. 
MOHAMMAD JAN. 

Abboitabajd ; 

Dated the 2!'th August 1931. 

LSOSFD 
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Note by Bai Sahib Lala Mehr Ghmd Khanna. 

I have oijased the main report subject to this separate note of mine on 
eertain points on -wMcb I am not in entire agreement with my colleagnes. 

Certain peculiar conditions, which have been found to exist by my colleagues, 
in my opinion exist to a greater degree than they are inclined to hold. Proximity 
of the settled districts to the tribal territory leads to social intercourse between the 
inhabitants of that territor>'^ and those of the British Territory to a greater 
extent as is borne out by the evidence of some of the witnesses on whose 
evidence the main inport is based. The problem of outlaws arising out of rJie 
proximity of the Tribal Territory is in my opinion more acute than %vhat my 
colleagues are inclined to hold. 

As regards chances of suppression of evidence I would like to add that 
particular classes of inhabitants residing in areas predominantly populated by 
people not belonging to those classes will find considerable difficulty in procur- 
ing evidence which does exist but is not forthcoming for want of sympathy to- 
wards them. 

■ In view of the extent to which, in my opinion, the conditions above referred 
to, exist, eertain provisions of the Frontier Crimes Regulation with some modi- 
fications are necessary. 

J have already expressed by concurrence with my colleagues regarding 
certain implications of section 22 and unfair results which may arise in certain 
cases._ At the same time I feel that in the interest of the classes of })Opulation 
to which reference has been made above, a provision is necessarjf to effectively 
deal with a combination of the entire population of a village or part thereof. 
It is not my intention to reconunend that the whole village or part, thereof 
should he ftaed for the acts of a few. I would restrict section 22 so far ns is 
possible to such population of the village as can be held reasonably responsible 
for untoward consequences to others. Section 22 should make the entire popula- 
tion of a village punishable if the circumstances justify the conclusion that the 
village as a whole is responsible ; it should apply to the population of part of 
a village if responsibility can be fastened to such part and not to the entire vil- 
lage ; if responsibility can be attributed to specified individuals the population 
of the village or part thereof should not be collectively liable. Tn this view, the 
alteration which T propose and which, while safeguar^g the interests of those 
clearly innocent, will punish those reasonably believed to be guilty, will meet all 
the requirements of the case. T propose that the last three words “ as a whole ” 
be deleted and the words “ as the ease may he ” be . substituted therefor. I 
would also' add a proviso to the following effect — 

“ Provided nothing herein contained shall render women and children 
under the age of 15 liable to punishment under section 22, unless 
it is specifically proved that any particular woman or child tvas 
guilty of an act amounting to an offence." ' 

I would retain section 57 so far as it relates to the Deputy Commissioner’s 
discretion in the disposal of fine recovered under section It should he open 
to him to compensate a deserving person with the whole or part of the fine im- 
*posed under the aforesaid section. 

pother section of^ the Frontier Crimes Regulation which should in my 
©pinion be partly retained is 36. Cases sometimes occur in which the re- 
moval of a person from his or her abode is necessary in the interests of public 
tranquility. It is easily conceivable that a certain individual residing in one 
of the settled districts may be either the cause of local unrest or his presence 
accentuates it. Tn my opinion anything which has the effect of disturbing the 
atmosiihere in British territory which may have its repercussions in the Tribal 
Territory should be scrupulously avoided. For these reasons I differ from 
the main report only so far that section 36, clause (d), modified as below, should 
be applicable to British subjects as well as to the inhal3itants of the Tribal terri- 
tory— - 

I would add the words " or to a breach of the peace " after the words 
“ blood-shed " in clause (d). 

As regards section 36, danse (2), (b) and (c), I adhere to the view which 
I expressed in common with other members. 

My colleagues have expressed the opinion that if the jury system as pro- 
pbsed by ns, is not introduced the trial of criminal cases should be regulated by 
the provisions of the Criminal Procedure Code, other than those relating tJy 
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Jury trial. While, beinj? in favour oi‘ the Jury system iirop sad 'ih.3 main 
repoi-t, I am of opinion that the provisions of the Crimini/i Code, 

other than those laid down for Jury trials will not be adequate to meet the pecu- 
liar state of crime in this Province. In my opinion section 11, Frontier Grimes 
Jiegulation, with the modifications which i will presently suggest is a better 
altemative. I would, however, confine it to oflPenws mentioned in the main re- 
port as those triable by Juiy. No other offences should be triable in accordance 
with the procedure laid down by the Frontier {^rimos Eegulation. The modifiea- 
lion that I propose to section 11 is as follows : — 

Where in the opinion of the Deputy^ Commissioner it is inexpedient that 
the question of Ibe guilt or innocence of any person or persons 
accused of any offences, or of any several persons so accused, 
should be tried by a court of any of the classes mentioned in sec- 
tion 6 of the Code of Criminal Procedure, 1898, the Deputy Com- 
missioner may after hearing the person so accused (through his 
accredited agent or legal admser, if he so desires) and deciding 
his objections, if any, by order in writing giving reasons why it 
is considered inexpedient, refer the question to the decision of a 
Council of Elders and require the Council to give a finding on 
questions of facts after recording such evidence as is produced 
before them on both sides and hearing the accused person. There 
shall be an uneven number of members of Council of Elder.s and 
in no ease less than five nor more than nine, and they shall be 
nominated by the Deputy Commissioner in accordance with the 
provisions hereinafter laid down. 

When a reference to a Council of Elders is made tinder sub-section (1) 
the Deputy Commissioner shall nominate members out of a list 
prepared in accordance with the provisions hereinafter made, 
and shall announce their names to the accused, and as each name 
is announced, the accused shall be asked if he objects to be tried 
by such members and if he objects, bis objection and the grounds 
on which it is based shall be taken down and snch objection, if it 
falls within any of the clauses of section 278, Criminal Procedure 
Code, 1898, and is made out to the satisfaction of the Deputy Comr 
missioner, shall be allowed. 

The Deputy Commissioner shall prepare and make out a list of persons 
liable to serve as members of a Council of Elders and qualifi^ 
in his judgment to serve as such and not likely to be objected to 
under section 278 (h)--{h), both inclusive, of tlie Code of Criminal 
Procedure as before said. 

Provision should be similar to those contained in sections 319 to 332 
of the Code of Criminal Procedure as regards the list of the mem- 
bers, its publication and inviting objections to it. 

On receipt of the finding of the Conncil of Elders the Deputy Commis- 
sioner may remand the question to the Council for a further or 
amended finding in ease the finding given is either vague or ambi,- 
guons or deals with matters outside the reference or omits to deal, 
with any of the matters included in the reference. 

When the feding, amended finding, or further finding is received attd is 
unanimous (or consists of a majority of 3l5th of the memWs), tlr? 
Deputy Commissioner shall accept it and decide the questipn of 
fact in accordance therewith and convict the person or persons of 
any offence or offences of which the facts so found by the Conncil 
show him or them guilty or acquit him or them as the case may be, 
provided that in case he considers the finding, or the amended or 
further finding so perverse or against the weight of evidenqe as 
to amount to a clear miscarriage of justice, he may discharge tbp ’ 
Council and refer the question to another Council similarly 
nominated. 

In case the finding is not unanimous (or is not of the required majority), 
the person or persons shall be acquitted. 

An express provision should be made to the following effect. 

1. (a) The Council of Elders should maintain a record of thdu- pro- 
ceedings, indnding the names of witnesses and the substance of 
mfoimatson given by each j 
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(&) a£Eord to the accused or the person proceeded against, an oppor- 
tunity of putting questions ; and 

(c) give a brief statement of reasons in support of their findings. 
. Provision with respect to whipping should be omitted. 

. A case once committed to the Court of Sessions, should not be with- 
drawn. 

4. An order of conviction passed by the Deputy Commissioner shall be 
open to apyioal on facts and law to the Commis.sionoi*. 


MEHE CHAND KHANNA. 
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[ii note "by Doctor Zia-ud-Din "Ahmad, G.I.E., on crimes in the 'North-West 

Frontier Pro vince. 

\ Figures of murder cases, 

Tlie figures of murder cases quoted in the Police Administration Report 
are not intelligible to me. I thought that the number of reported eases should 
always be greater than the number of true eases. 

In a particular year the number of true cases may be greater, as unduly 
large number of undecided cases may have been left over from previous year, 
but taking the average figures of two years, the reported eases should always be 
greater than the actual eases. It was argued in defence that some persons who 
may have been originally reported to the Police to have received grievous hurt, 
may have subsequently died. This argument does not appeal to me for two 
reasons ; — 

,(1) I find that in the Punjab, Calcutta, and Bengal whose Poliee Adminis- 
tration reports were available to me, the average number of re- 
ported cases of murder in each place is greater than the true cases. 

(2) The Police could not chalan an accused for murder, until some one is 
recorded as dead in the Police Register. The argument, if correct, 
will only increase the number of reported cases of grievous hurt 
and will not diminish the number of reported cases of murder. 

The Poliee Administration Report of the NorthAVest Frontier Province for 
the year 1925 (page 4) has given the average of reported and true cases for ten 
years from 1916 to 1925. The average imported cases of murder as given in the 
report is 502 and true eases is 536. 

I myself calculated the average of reported and true cases of murder for 14 
years whose figures were available to me : — 




Average reported 

Average true cases for 



cases for 14 years. 

the same 14 years. 

Calcutta 

l*Z*J ‘ 

,,25 

23 

■Bengal 

* • 

538 

455 

Punjab 


. ., , 670 

599 

North-West Frontier Province 

488 

534 


The actual figures are given at the end of this note. I then tried Calcutta'. 
The probable amount of error in the figures of the North-West Frontier Province 
I assume that the true oases are 87 per cent, of the reported cases, which is the 
average of the figures of this Province whose administration report was avail- 
able to me. The error comes out to be 20 per cent. The conclusions arrived at 
in the report arc not efteeted, if we make a deduction of 20 per cent, in the figures 
of true cases of murder in the North-West Frontier Province. 

In judging the criminality of a Province, we .should no doubt give great 
weight to murder oases, but we should not neglect the crimes of the classes. 

I give below the number of crimes per thousand^^ population in aU the six 
classes for the year 1928, being the latest year ior which the PoKce Administra- 
tion j’eports were available. North-West Frontier Province takes the load in 
Crimes of class II (Serious offences against a person), but it does not take the 
lead in offences falling under other classes. 


Class. 

Offences. 

i 

i 

Sections of Indian Penal Code. 

North- 

West 

Frontier 

Pro- 

vince. 

i 

Punjab. 

Bengal, 

exclud- 

ing 

Calcutta. 

Calcutta. 

I 

Against State, safety and tlus- 
tice. 

115-120, 131-136, 138, 231- 

254, 255-263, 212-216, 140, 
170 and 171, etc. 

•03 

•06 

•02 : 

•08 

11 

Serious offences against per- 
sons. 

302-308, 376, 346-348, 352, 

353 and 304-A., etc. 

•88 

•29 

•07 

•36 

in 

Serious offences against per- 
sons and property or against 
property only. 

392-402, 425, 428, 449-452, 
311-401. 

•59 

•76 

•57 

i 

•78 

IV 

i 

Minor offences against per- ' 
sons. 

341-344, 336, 337 . . 

•02 

-02 

o 

o 

•Ofe 

V * 

Minor offences against pro- 
perty. 

379-382, 406-409, 419, 420, 

447 and 44S, etc. 

•38; 

-55 

•42 

4-55 

VI , 

Other offences 

295,207,269,277, and 279, 
etc. 

•62 

1 

1 

-77 

•34 

IM 
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MURDER OASES. 

{AcUial and Reported.) 



N. W. F. Province. 

Punjab- 

Bengal. 

Calcutta. 

Year, 

Reported. 

Actual 

or 

true. 

Reported. 

Actual. 

Reported. 

Actual. 

1 

Reported. 

Actual. 

1929 

447 

490 

K'ot 

available. 

645 

500 

16 

18 

1928 

459 

578 

771 

667 

686 

642 

25 

23 

1927 

443 

574 

772 

665 

653 

518 

16 

9 

1926 

462 

532 

684 

600 

648 

478 

91 

91 

1924 

456 

535 

730 

663 

547 

467 

25 

21 

1923 

443 

584 

741 

748 

549 

453 

18 

IS 

1922 

608 

783 

832 

760 

644 

428 

17 

15 

1921 

710 

719 

Not 

available. 

611 

412 

26 

21 

1920 

651 

644 

688 

550 

475 

399 

28 

24 

1919 

563 

474 

575 

509 

470 

387 

29 

28 

1918 

349 

353 

568 

508 

604 

442 

11 

11 

1917 

352 

400 

561 

511 

593 

425 

22 

18 

1916 

411 

416 

567 

524 

609 

439 

16, 

14 

1915 

378 

394 

581 

512 

.. 

• • 

.. 


19134 

285 

316 

606 

) 

538 



• • 


1913 

329 

322 

619 

625 



.. 

* • 

1912 

358 

323 

653 

516 



• • 

• « 

19.11 

284 

357 

• - 




. • 

• ■m 

1910 

34.8 

310 

522 

409 



.. 


1009 

294 

297 

* • 

.. 



... 


1008 

252 

193 

. • 

• • 

• • 

• • 

.. 


1907 

269 

207 

•• 

•• 

•• 

• • 

- 

- 

Average 2 
and 4 

Years. 

488 

534 

670 

599 

658 

455 

25 

23 


ZIA-UD-DIN AHMAD, 
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Appendices to the Report. 

APPENDIX I. 

{Copies of the Questionnaire in Pushtu and Urdu not printed.) 


Q,iiestioima<ire issued by the Frontier Reg^ulatious $«iiq,uiry 

Committee. 

Note 1 — ^It is not necessary that every question should be answered by you. Those as to which you have 
no knowledge or have no opinion to offer may be left unanswered. 

Note 2. — ^Yon may make observations as to any matter not referred to in the questionnaire but within 
the scope of the inquiry. 

GENERAL. 

1. Wtat are the peculiar conditions prevailing in the North-West Frontier Province which, 
in your opinion, necessitate special laws, civil and criminal ? 

Regulation III of 1901 {Froyitier CriTnes), 

Note. — The letters “ F. C. R.” wherever they occur denote the Frontier Crimes Regulation III of 1901* 

2. Assuming F. C. R. in its present or modified form is retained, will you recommend any 
particular areas or classes of inhabitants to be exempted from the aforesaid regulation or 
particular provisions thereof ? If so, please specify such areas and classes of inhabitants as, 
in your opinion, should be so exempted. 

3. What are Pathan and Biluch usages as regards convening oijirgas in respect of — 

(a) selection of the Elders ’’ ? 

(b) their number ? 

(c) matters within their cognizance 1 

(d) their powers in awarding sentence or passing other orders ? 

(e) the method of enforcing such sentence or orders ? 

Is there any and, if so, what difference between Pathan and Biluch usages in the matters 
hereinbefore referred to ? 

4. Do you think: whipping is an appropriate sentence in the North-West Frontier Province 
in cases of offences under sections 304, 307, 324, 325, 326, 382, 392 to 399, 427, 429, 435, 436 
and 448 to 460, 1. P. C., in addition to a substantive sentence or otherwise ? 

5. Do you think the scope of sections 8 and 9 is too wide ? 

Should sections 8 and 9 be so amended as to be limited to particular classes of cases ? 

Are you in favour of the aforesaid sections being repealed ? If so, what alternative and 
effective mode of prevenbing apprehended murder or serious offences, or of settlement of disputes 
between parties one of whom belongs to a frontier tribe, as the case may be, do you suggest ? 

6. In what cases, if any, in your opinion, “ it is inexpedient that the question of the guilt 
or innocence of any person or persons accused of any offence, or of any of several persons so 
accused, should be tried by a Court ” ? 

Please give reasons in support of your opinion. 

7. Whether, in your opinion, Chapter III should be (1) repealed, or (2) appropriately , 
amended ? 

If you favour repeal, please suggest an alternative, with due regard to local conditions. 

If you favour amendment, please state the nature of the amendment you would make. 

8. Do the construction of a new hujra or chauJc and a use of a building as a hujra or ckauk, 
lead, in certain cases, to a breach of the peace ? If so, do you think the provisions of section 33 
xequhe modification in any respect ? If so, iu what respect ? 

9. Do blood feuds occasionally arise and lead to a series of murders or serious crimes ? 

If so, do you think the security provisions contained in sections 41 to 46 are necessary, or unduly 
severe, requiring amendment ? 

Please suggest an alternative remedy it you favour repeal or radical amendment of the 
aforesaid sections. 

10. Win you allow appeal in certain cases ? If so, in what cases ? 

Jl. Are you in favour of revjsional jurisdiction being given to the Court of the Judicial 
Commissioner instead of the Commissioner ? 

12. Are you in favour of representation, by legal practitioner, of a person accused or pro- 
ceeded against at any stage and if so what 1 

13. Do you favour an express provision being made that the Council of Elders should (1) 
mamtain a record of there proceedings, including the names of witnesses, the substance of in- 
formation given by each, (2) afford to the accused or the person proceeded against, an oppor- 
tunity of putting questions, (3) invariably visit the scene of occurrence, and (4) give a brief state- 
ment of reasons in support of their findings ? 
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H. If your answer to the preceding questions or any of them be in the negative, please give 
reasons and suggest any reasonable means by which the Deputy Commissioner can determine, 
before sentencing the accused or passing an order to- his prejudice, as to whether it is safe to 
act upon the verdict of the Council of Elders. 

15. What is the state of public opinion as regards F. 0. E. ? 

Is there any class of inhabitants who is, in your opinion, satisfied with the administratiort 
under the Eegulation ? 

What is your own feeling in the matter ? 

16. Please mention cases in which, in your opinion, improper use has been made of the 
provisions of F. C. E. 

17. Please mention cases in which, in your opinion, failure of justice has occurred in conse- 
quence of the application of the provisions of F. C. E. 

In particular, please mention cases in which, in your opinion, improper use was made or 
failure of justice resulted from the appheation of the following provisions ; — 

(а) The Elders constituting the jirga being selected by the Deputy Commissioner for 

proceedings under sections 8, 11, 40 or 41. 

(б) Civil and Criminal references to the Council of Elders, under Chapter III. 

(c) Blockade of hostile or unfriendly tribe, under section 21. 

(d) Liabihty of a community to punishment or forfeiture under sections 22, 23, 25 and 

26 for connivance at the commission of an offence or at the escape of a person sus- 
pected or suppression of evidence. 

(e) Liability of a person carrying arms in suspicious circumstances, under section 29. 

(/) Prohibition against erection of new villages, buildings hijras, cJiauks, etc., or re- 
moval thereof, under sections 31 to* 34. 

{g) Liability to provide nauhati chowUdars^ under section 35. 

{h) Power to order residence beyond North-West Frontier Province,, under section 36. 

(i) Authority to arrest, under sections 38 and 39. 

(j) Power to order security or surveillance, under sections 40 to 46. 

(/:) Kecovery of fines from relatives of persons liable, under section 66. 

18. Have you any observatiemto make regarding the use of political havalats in cases arising ' 
under F. C. E. 1 

Regulation IV of 1901 {Murderous' Outmges Regulation). 

19. Are the provisions of the general crimmal law inadequate for dealing with cases of 
murderous outrages of the kind to which Eegulation IV of 1901 applies ? 

If so, are you in favour of (a) retention of Eegulation IV of 1901 or (b) amendment thereof ? 
In case you favour amendment, in what respects would you modify its provisions 1 

20. In particular, do you favour any alteration in the provisions, of Eegulation IV of 1901: 
in respect of— 

(а) Definition of fanatic 

(б) Sentence. 

(c) Summary procedure including record of evidence and judgment. 

{d) Court having jurisdiction to try. 

(e) Eight of appeal. 

(/) Eepresentation by legal practitioner. 

21. What is the state of public opinion as regards this regulation ? 

Are you aware of any instances in which the provisions of this regulation were improperly 
used or failure of justice resulted from an application thereof ? If so, please give particulars. 

Regulation IV of 1922 {Security Regulation). 

Regulation IV of 1931 {Safety Regulation). 

22. How far is it in the public interest or otherwise expedient, having regard to the condi- 
tions prevailing in the North-West Frontier Provine'e, to retain or re-enact, as the case may be, 
the provisions of the abovenoted regulations. 

23. In what respects, if any, would you modify the provisions of these regulations ? 

24. Are you aware of any instances in which the aforesaid regulations were used improperly 
or an application thereof created widespread resentment or inflicted hardship. 

Regulation VII of 1901 {Law and Justice). 

26. Do you favour amendment of any part of the regulation noted above ? If so, in what 
respect ? 

26. Have yon any observations to make in reference to sections 20 to 24. 



95 


APPENDIX II. 

Slatistics. 

Table 1. Ca^es of Murdir, Punjab cis and trans-Indus, 1861— 1ST 3. 

Table 2, Cases of Murder, Nortii-West Frontier Province, 1901 — 19i9, 

Table 3. Districts of Pun ab returning greatest r umber of Murders* 

Table 4, Motive for Murder, Nortli-Wesfc Frontier Province. 

Table 5. Motive for_ Murder, Punjab. 

Table 6. Daooities, Nortb-West Frontier Province, 1901 — 1929. 

Table 7. Cases cf Eioting and Eobbery, Nortb-West Frontier Province. 

Table 8 . Cases of Cattle Theft, Norib-West Frontier Province. 

Table 9. Cases of Murder, Dacoity, Robbery, Eioting and Cattle Theft, Punjab, 1901 — 1929. 

Table 10. Reported Serious Offences, North-West Frontier Province* 

Table 11. Cases of Murder per 10,000, population, North-West Frontier Province and Punjab. 

Table 12. Cases . f Dacoity per 10,000, North-West Frontier Province and Punjab. 

Table 13. Cases of Robbery per 10,000, North-West Frontier Province and Punjab. 

Table 14. Cases of Rioting per 10,000, North-West Frontier Province and Punjab. 

Table 15. Cases of Cattle Theft per 10,000, North-West Frontier and Punjab* 

Table 16. Number of cases referred to jirga, convicted and percentage of convicted to referred cases 
North-West Frontier Province* 

Table 17. Fines Under Section 22 Frontier Crimes Regulation, North-West Frontier Province. 
Table 18. Outlaws in Tribal T.rritory* 

L3D3FD 
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TABLE No. I. 


Cases of murder in the Punjab befoi-e separation, showing cis {present Punjab) and trans {presen 
Noiih-West Frontier Province) -Indus figures separately, and Peshawar District. 


Year. 

Cis- 

Indus 

now 

Punjab. 

Trans- 

Indus 

now 

North- 

West 

Frontier 

Pro- 

vince. 

Total. 

Peshawar 

District. 

1861 

• « 

• . 

• • 

• . 

. • 

• 

145 

108 

253 


1862 


• • 

•• 

•• 

•• 

•• 

120 

95 

215 

• • 

1863 

•• 

•• 


•• 


-• 

110 

70 

180 

• . 

1864 

•• 

•• 


• • 


•• 

140 

117 

263 

• . 

1865 


•• 


•• 

•• 

•• 

153 

136 

289 

• • 

1866 

• * 

• 4 

• • 

•• 


•• 

127 

141 

26S 

• , 

1867 


•• 

•• 

•• 



137 

152 

289 

• . 

1868 

• • 


9 9 


4 4 

• • 

168 

164 

332 

• • 

1869 

• • 

•• 

m 4 

•• 

4 « 


176 

104 

340 

. . 

1870 


•• 

9 • 


4 4 


160 

166 

326 

• . 

1871 

» • 



- 


•• 

154 

164 

318 

93 

1872 

• • 



• • 


•• 

173 

185 

358 

102 

1873 

•• 

« • 


•• 


* • 

162 

153 

315 

77 

1874 

« « 

• 4 




•• 

138 

148 

286 

9 m 

1875 

• • 

• • 

•• 

•• 

•• 

•• 

142 

139 

281 

* • 

1876 


• « 

- 


•• 

• • 

157 

127 

284 


1877 


• « 


4 4 


•- 

147 

138 

285 

. • 

1878 




4 4 


•• 

192 

134 

326 

. • 

1879 

- 


•• 

• • 

•• 

•• 

158 

181 

339 

. • 

1880 



9 ■ 

• • 

•• 

• • 

167 

184 

351 

60 

1881 

* 4 

•• 

•• 


•• 

.. 

175 

151 

326 

56 

1882 

• • 

•• 



•• 

•• 

189 

162 

351 

69 

1883 

•• 

•• 


•• 

•• 

•• 

171 

175 

346 

75 

1884 

•• 

•• 

•• 

•• 

•• 

•• 

222 

179 

401 

81 

1885 



•• 




236 

229 

465 

99 

1886 




•• 



258 

224 

482 

107 

1887 

•• 

•• 

•• 

•• 

•• 

- 

297 

261 

558 

103 

1888 




•• 

• • 

• * 

303 

217 

520 

87 

1889 


» * 

- 

•* 


• • 

292 

172 

464 

55 

1890 


• 0 

•• 

•• 


4 • 

274 

194 

468 

61 

1891 



• 4 



•>4 

304 

175 

479 

52 

1892 


4 m 

• • 



• 4 

302 

168 

470 

70 

1893 

* * 

* « 

4 • 



4 4 

310 

170 

480 

66 
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TABLE Ho. II. 


'Nori'h-West Frofiti^ Province cases of murder, 1901-1929. 


Year, 

Districts. 

Total. 

Peshawar. 

Kohat. 

Bannu. 

D. I. Khan. 

Hazara. 

1901 .. 




114 

35 

39 

10 

16 

214 

1902 .. 




82 

43 

36 

11 

20 

192 

1903 .. 




90 

40 

22 

9 

19 

180 

1904 .. 



• • 

72 

37 

23 

5 

15 

162 

1905 .. 



• * 

93 

48 

29 

7 

19 

196 

1906 .. 



« « 

96 

40 

22 

11 

15 

124 

CO 

o 




114 

48 

19 

10 

16 

207 

1908 .. 




107 

37 

23 

8 

18 

193 

1909 .. 




127 

€7 I 

50 

25 

28 

297 

1910 .. 




155 

64 

67 

16 

18 

310 

1911 .. 




149 

105 

65 

11 

27 

357 

1912 .. 




170 

66 

49 

19 

19 

323 

1913 .• 



• • 

162 

67 

45 

IS 

32 

322 

1914 .. 



* • 

160 

68 

63 

20 

15 

316 

1 

1915 •• 



• ■ 

145 

87 

66 

61 

35 

394 

1916 •. 



• • 

183 

68 

89 

41 

I 

416 

1917 



• « 

210 

43 

85 

35 

27 

400 

1918 .. 



• * 

186 

49 

71 

24 

23 

353 

1919 



• • 

222 

71 

81 

68 

32 

474 

1920 •• 




283 

146 

143 

49 

23 

644 

1921 .. 




322 

122 

164 

49 

62 

719 

1922 .. 




376 

89 

164 j 

68 ; 

36 

733 

1923 .. 




347 

70 ! 

i 

97 

46 

24 

584 

1924 •• 



I 

320 

57 ! 

74 

51 

33 

535 

1925 .. 



•* i 

301 

73 

66 

40 

34 

514 

1923 



.. i 

311 

72 

85 

29 • 

35 

532 

1927 • . 




268 

88 ; 

115 

25 

28 i 

514 

• 

• 

00 



i 

307 

73 

80 1 

22 

36 

578 

1929 . . 




263 

97 

1 

81 

15 

34 

] 

490 






TABUS No. III. 


Districts of the Pmjah reluming greatest nuinher of murders. 


Year. 

Districts, 

III 

Lahore, 

Jhelum. 

Amritsar, 

Rawal- 

pindi. 

Attock. 

Ferozepore. 

1910 



30 

28 

27 

27 

35 

22 

22 

1912 


•rm 

42 

32 

27 

37 

40 

34 

20 

1913 



44 

55 

61 

52 

37 

32 

44 

1914 


• • 

37 

32 

42 

36 

24 

24 

29 

1915 



44 

30 

26 

30 

22 

34 

26 

1916 

•M 


58 

28 

26 

23 

38 

30 

23 

1917 


Vi* 

54 

23 

25 

24 

33 

35 

24 

1922 

•M 

• 3 . 

53 

« . 

41 

39 

60 

63 


1923 

mm 

mm 

««• 

38 


t»« 

- 


mm 

1924 

*— 


55 

41 


mrnm 

62 

55 

50 

1925 

mm 

ftai 

68 

41 

42 

... 


64 

40 

1926 

mm 

~ 

56 


45 

45 


51 

35 

1927 

- 

1 

fu. 

69 

•M 

mm 

45 

•M 

60 

mm» 

1923 

mm 

r 

IM. 

62 


•at 

37 

55 

60 

41 

1929 

- 


66 

33 

34 


49 

58 

32 


^ Abstracted from Punjab Police Administration Reports, wMob give the figures of those distriots only 
which return the greatest number of murders, 
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TABLE No. lY. 

Motive foT murder North-West Frontier Province* 
(by cases for the whole province.) 





Year. 


Plunder. 

Relation 

between 

sexes. 

Blood 

feuds. 

Land 

disputes. 

Other 

causes. 

Total. 

1901 

• • 


9 9 

9 • 

9 9 

9 9 

, , 



* * 

1902 

« • 


• « 

9 9 

9 9 

9 9 

9 9 

.. 

• • 

» • 

1902 

• • 

• • 

9 9 

9 • 

20 

55 

9 

• • 

87 

180 

1904 

• • 

4 9 

« • 


27 

62 

4 

2 

57 

152 

1905 

* • 

• 9 

9 9 


23 

74 

15 

15 

69 

196 

1906 

« • 

9 9 

9 9 

•• 

21 

99 

14 

14 

56 

184 

1907 

• • 

•- 

9 9 

•• 

20 

85 

9 9 

9 

89 

207 

1908 

• • 

9 9 

9 9 

•• 

35 

73 

25 

8 

52 

193 

1909 

* 4 

9 9 

9 • 

•• 

69 

106 

42 

22 

58 

297 

1910 

• • 

9 9 

* 9 

•• 

59 

120 

37 

9 

85 

310 

1911 

• « 

9 9 

9 9' 

•• 

31 

158 

67 

23 

78 

357 

1912 

# m 

• * 

9 9 

•• 

39 

158 

38 

10 

78 

323 

1913 

• • 

9 9 

9 9 


46 

131 

46 

31 

68 

322 

1914 

• 4 

9 9 

9 9 

9 9 

47 

121 

53 

25 

70 

316 

1915 

• • 

9 9 

9 9 

9 • 

77 

135 

81 

25 

76 

394 

1916 

• • 

• 9 

9 9 

9 « 

85 

111 

96 

33 

91 

416 

1917 

• • 

« 9 

9 • 

9 9 

62 

117 

59 

41 

121 

400 

1918 

• • 

9 9 

9 9 

9 9 

39 

131 

41 

40 

102 

353 

1919 

• « 

9 9 

9 9 

9 9 

96 

149 

58 

36 

135 

474 

1920 

• • 

9 9 

•. 

9 9 I 

104 

147 

101 

33 

259 

644 

1921 

• « 


9 9 

*. 

121 

183 

210 

27 

178 

719 

1922 

• • 

* • 

9 9 

• • 

61 

172 

261 

63 

176 

733 

1923 

9 « 

• 9 

9 9 

.. 

74 

202 

143 

54 

111 

584 

1924 

« • 

•• 

9 9 


49 

202 

108 1 

61 

136 

556 

(persons). 

1925 


• 9 

9 9 

9 9 

34 

186 

92 

59 

160 

531 

(persons). 

1926 

• • 

9 • 

9 9 

9 • 

26 

172 

114 

43 

177 

532 

1927 

# # 

9 9 

9 9 

9 9 

17 

173 

114 

43 

167 

514 

1928 

4 • 


9 9 

9 9 

14 

180 

119 

47 

158 

518 

1929 

• » 

9 9 

9 9 

•• 

8 

169 

106 

61 

146 

490 


L506FD 


* 
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TABLE No. V. 


Motive for murder Punjab. 


Yeax. 

Plunder. 

Bel. sexes. 

Blood feuds. 

Land disputes. 

Other causes. 

1901 



62 

184 

ft ft 

ft ft 


1902 .. 





ft ft 

ft ft 

ft ft 

1903 


ft • 


ft ft 


ft ft 

ft ft 

1904 


ft • 


ft ft 



ft ft 

1905 


ft • 


ft ft 

ft ft 

ft ft 

ft ft 

1906 .. 


V • 


. . 

ft ft 

ft ft 

ft ft 

1907 .. 

» ■ 



ft ft 

ft ft 

ft ft 

ft ft 

1908 

• • 

ft ft 


ft ft 

ft ft 

ft ft 

ft ft 

1909 .. 

• ■ 

ft ft 


ft ft 

ft ft 

ft ft 

ft ft 

1910 .• 


ft ft 

30 

174 

8 

25 

172 

1911 .. 

... 

ft ft 

• • 

• • 

•• 

•• 


1912 .. 


ft ft 

33 

209 

19 

47 

208 

1913 .. 

• • 

ft ft 

47 

262 

28 

66 

222 

1914 

• • 

ft ft 

24 

222 

30 

40 

222 

1915 

••ft 

ft ft 

41 

204 

29 

35 

203 

1916 ... 

•■ft 

ft • 

31 

230 

30 

48 

185 

1917 .. 

ft ft 


14 

195 

32 

53 

217 

1918 .. 

... 

ft ft 

34 

190 

27 

40 

' 217 

1919 ... 


•ift 

24 

211 

19 ' 

41 

214 

1920 .. 


••ft 

27 

244 

29 

28 

‘ 222 

1921 .. 



.* 

... 

... 

i 

i 

ft ft 

1922 .. 

w. 

... 

64 

236 

77 

69 

... 

1923 .. 

... 

... 

60 

264 

60 

66 

... 

1924 ... 



50 

261 

63 

63 

... 

1925 ... 


... 

66 

219 

78 

65 

ftftft 

1926 

... 

... 

60 

235 

73 

70 

•ftft 

1927 

... 

... 

26 

249 

48 

57 

... 

1928 .. 



24 

263 

69 

66 

«iM» 

1929 - 

... 


28 

268 

67 

28 

! ftift 
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TABLE No. VI. 

Dacoities, North-West Frontier Province {1901 — 1929), 


Year. 

Districts. 

Total. 

Hazara. 

Pesbawar. 

Kohat. 

Bannu. 

Dera Ismail 
Khan. 

1901 


, , 

4 

25 

25 

14 

14 

82 

1902 

• « 


2 

14 

30 

10 

5 

60 

1903 

• * 

• • 

7 

15 

23 

8 

2 

55 

1904 

• • 

• • 

5 

1> 

12 

- 

2 

34 

1905 


•• 

• 

27 

19 

1 

• m 

47 

1906 

• ■ 

• • 

• 

17 

10 

1 

* • 

28 

1907 

• • 


• • 

25 

5 

2 

* 

32 

1908 

* * 


• • 

42 

10 

5 

8 

65 

1909 


• • 

« • 

15 

13 

9 

29 

66 

1910 


• • 

2 

36 

19 

24 

20 

101 

1911 


• • 

10 

33 

28 

17 

8 

101 

1912 

. • 

.. 

12 

22 

19 

9 

18 

79 

1913 

• • 

.. 

9 

28 

6 

8 

5 

53 

1914 


. . 

4 

19 

14 

12 

13 

62 

1915 

* * 


2 

88 

12 

31 

114 

197 1911 


1916 

« • 

• • 

4 

95 

22 

53 

110 

284 216 


1917 

m • 

• • 

2 

39 

13 

42 

54 

150 91 


1918 


• • 

• • 

38 

9 

15 

30 

92 49 


1919 

• . 

• . 

4 

105 

22 

20 

162 

313 147^ 


1920 


. . 

5 

121 

81 

123 

108 

438 320" 


1921 

• IP 

• . 

8 

74 

66 

116 

96 

360 251 


1922 

• * 

.. 

8 

78 

42 

88 

99 

315 120 


1923 

« « 


3 

89 

28 

9 

65 

194 73 


1924 

. . 

. • 

3 

22 

28 

7 

21 

81 40 


1925 

. . 

.. 

4 

22 

23 

9 

15 

73 29 


1926 


. • 

• « 

29 

32 

3 

10 

74 15 


1927 


« . 

4 

33 

11 

3 

5 

66 19 


1928 

• • 

. . 

4 

24 

6 

5 

11 

43 17 


1929 

•• 

• • 

7 

28 

43 

6 

• • 

84 15 



*Due to Mohmands, Mahsuds and Waairs raiding. 
fBy trans-border offenders. 
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TABLE No. VII. 


Hioting and robbery, ’North-West Frontier Province, 


Year, 

Rioting. 

Robbery. 

Districts. 

Hazara. 

Peshawar. 

Kohat. 

Bannu. 

D. L 
Khan. 

Total. 

1901 


• # 

• • 


• • 

0 . 

• • 

■ * 

154 

1903 

* • 

« • 



• • 

.. 

• • 

0 0 

132 

1903 

0 « 



• • 

• • 

• • 

• • 

0 0 

105 

1904 

0 0 


• • 

• 0 


• * 

• • 

0 0 

98 

1905 

« • 

• . 


• • 


• • 

• • 

0 0 

94 

1906 

« • 

• - 

• • 

• • 

** 


• 0 

m 0 

77 

1907 

• • 

e • 


• • 

.* 

• • 

• • 


' .. 

1908 

• • 

• • 


• • 



•• 



1909 

« • 

• • 

• 0 

• • 

0 m 


• • 

• • 

• 0 

1910 


•• 

♦ • 

* • 

0 0 

• . 



• 

1911 

•• 

• • 

• « 

• « 

m m 


• • 

• • 

• * 

1912 

f • 

« • 


• « 



0 0 

• • 

• » 

1913 

• » 

* ■ 

• • 

• • 

• 0 

• • 

9 m 

• • 

• 0 

1914 

* # 0 

• « 

• 0 

• • 

0 0 

• • 

0 m 

56 

0 0 

1915 

P • 

• A 

0 0 

• • 

• • 

• • 

0 # 

62 

87 

1916 

# * 

» « 

« « 

• « 

• « 

• * 

• • 

• « 

79 

1917 

« « 

• • 

f • 

• « 

• • 

• « 

• 0 

• • 

64 

1918 

V « 


•- 

• « 

• • 

• • 

• 0 

56 

112 

1919 

« • 


26 

* « 


• • 

• 0 

t 

143 

1920 

•• 

- 

mm 

• m 

• • 

0 m 

0 0 

1 92 

150 

1921 

••• 

* « 

« « 

m m 


m t 

0 • 

64 

256 

1922 

• « 

# » 

25 

19 

11 

6 

4 

65 

274 

1923 

• m 

• ■ 

14 

22 

9 

9 

2 

56 

217 

1924 

* • 

i • 

15 

9 

9 

18 

2 

53 

157 

1925 

m V 

• « 

13 

24 

8 

9 

5 

59 

148 

1926 

^ tt 


14 

22 

6 

8 

5 

55 

40 

1927 

• tt 

• • 

16 

26 

3 

8 

5 

68 

101 

1928 

• # 

0 • 

16 

11 

6 

11 

3 

47 

108 

1929 

• • 

•• 

28 

16 

9 

15 

2 

70 

115 
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TAELE No. VIII. 


Cattle theft, North-West Frontier Province. 







Districts, 




Yeaar. 



Hazara. 

Peshawar. 

Kohat. 

Bannti. 

Dera 

Ismail 

Hhan. 

Total. 

1901 











•• 




1902 














* . 

1903 














. . 

1904 














* • 

1905 















1906 









• . 





. • 

1907 














- . 

1908 














21 

1909 








. 






. . 

1910 














... 

1911 



• • 











.. 

1912 



• # 











... 

1913 



• • 











• • 

1914 







. . 







. . 

1915 














. - 

1916 














120 

1917 














82 

1918 














92 

1919 













. . 1 

77 

1920 














180 

1921 






1 








104 

1922 














105 

1923 














112 

1924 














92 

1925 













. • 

97 

1926 











•• 


Nearly \ 
of 
total. 

84 

1927 



. . 



4 


21 


6 


14 

35 

80 

1928 



« • 



2 


15 


11 


16 

36 

80 

1929 



•• 

•• 


8 


80 


15 


17 

34 

94 


umsD 
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TABLE No. IX. 


Cases oj murder, daeoity, robbery, rioting and caMe-thzft, Punjab (1901 — 1929). 


Year. 

MijrdeTs. 

Daeoity. 

Robbery. 

Rioting. 

Cattle 

theft. 

1901 





469 

68 

291 

468 

6,383 

1902 





433 

66 

360 

556 

3,069 

1903 





440 

68 

336 

536 

2,872 

1904 






• • 


•• 


1905 





396 

28 

220 

396 

2,170 

1906 





369 

37 

179 

360 

2,997 

1907 





364 

24 

167 

344 

1,946 

1908 





435 

75 

202 

393 

2,245 

1909 





421 

36 

179 

292 

2,274 

1910 





409 

48 

191 

404 

2,306 

1911 





476 

100 

248 

434 

2,391 

1912 





510 

115 

291 

526 

2,074 

1913 





685 

111 

316 

480 

2,622 

1914 





538 

4) 

307 

487 

2,596 

1916 


, • * 



512 

264 

301 

457 

2,425 

L 1 M 1 

19r'» 





524 

83 

232 

1 493 

J ‘ ! 

1,933 

1917 





511 

63 

167 

389 

1 \ ‘ 4 

1,657 

1918 





608 

41 

161 

378 

1,011 

1 ‘ 

1919 





609 

130 

260 

453 

1,761 

1 ! 

1920 





1 580 

80 

! 

247 

468 

' i 

2,130 

1921 





697 

im 

420 

680 

2,301 

j * > f 

1922 





705 

349 

485 

760 

2,418 

1923 





748 

333 

439 

767 

2,182 

1924 




• • 

653 

211 

434 

960 

2,191 

1926 




v * 

627 

160 

460 

822 

2,157 

1926 





600 

147 

433 

660 

2,346 

1927 




1 

665 

149 

469 

797 

2,951 

1928 


« m 

• 

• • 

667 

128 

4X3 

827 

2,751 

1929 


♦ # 

V* • 


679 

99 

434 

813 

2,666 
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TABLE No. Xn. 


Case of dacoity per 10,000. 


Year. 

Nortli West 
Frontier 
Province. 

Punjab. 

1901 

. , 

, , 

, , 

, . 

• • 

• . 

.* 

•34 

•028 

1902 


** 

•• 

*• 

•• 

• • 

ft ft 

25 

•028 

1903 





•• 

•• 

ft ft 

•22 

-024 

1904 

• • 


•• 

•• 

•• 


ft ft 

•14 


lOOS 

•• 




... 

... 


•16 

•012 

1906 

•• 

•• 

• • 

•• 


ft ft 

•• 

•11 

•016 

1907 

• • 


.. 


•• 


•• 

•13 

•010 

1908 







•* 

•27 

•032 

1909 






•• 

•• 

•27 

•016 

1910 

.* 

• • 

• • 

• * 

• • 


*• 

•42 

•020 

1911 


* * 


• # 



*• 

42 

•042 

1912 


• • 

- 

m m 



•• 

•32 

•049 

1913 


• % 

• • 

e « 




•23 

•047 

1914 


• « 

-• 

* • 

- 


•• 

•26 

•046 

1916 

• « 

« • 

• • 

• # 

«ft« 

- 


•81 

-112 

1916 

• 

• « 

•• 

m • 



ft ft 

1-81 

•036 

1917 


»« • 

•• 

* • 

ft • 


ft ft 

•62 

-022 

1918 

» « 


• • 

9mm 


... 

ft ft 

•38 

•017 

1919 

e « 

... 

... 

9 % 

9 m 

- 

• • 

1-26 

•065 

1920 

» « 



•• 


•• 


1-81 

•034 

1921 

. • 

• • 




•• 


1-49 

•070 

1922 


.. 

• • 

ft • 

•• 

•- 

* * 

1-30 

•148 

1923 


.. 


ft m 


•• 

*• 

•80 

•140 

1924 


• . 


ft ft 

•• 



•33 

•089 

1925 

. • 

• • 

.. 


ft ft 

• • 


•30 

•068 

1926 




m ft 

ft ft 

• • 


•30 

•062 

1927 




m ft 

• • 



•22 

•063 

1928 




ft ft 

ft ft 

•- 

•• 

•18 

•064 

1929 

-* 



- 

ft ft 

•• 

•• 

•35 

•042 
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TABLE No. Xni. 


Cases of robbery per 10,000. 


1 

Tear. 

North-West 

Frontier 

Province. 

Punjab. 

1901 


• • 

, , 

, , 


, , 

, , 

•63 

•12 

1902 


• • 

• • 




9 • 

•54 

•15 

1903 



• • 

• • 



• • 

-43 

-14 

1904 



•• 


-• 

• • 


•40 

• • 

1905 


... 

• • 

• • 




•38 

•09 

1906 



• • 

- 

-- 



•31 

•07 

1907 



• • 


• • 

• • 


•• 

•07 

1908 


• • 

• • 





*• 

•08 

1909 



- 



• • 


• • 

•07 

1910 



• • 

• • 

.. 

• • 


•• 

•08 

1911 


• • 

.. 



-• 


• • 

-10 

1912 






.. 


• * 

•12 

1913 


• • 

*• 


.. 

*• 


•• 

-13 

1914 


• • 

• • 


*• 



• • 

•13 

1916 



• • 

• • 




*36 

•12 

1916 



• • 





•32 

•09 

1917 



• • 


• • 

.. 


•27 

•07 

1918 



• • 



. . 


•46 

*06 

1919 


• • 

• • 





•60 

•10 

1920 





• • 

.. 


•61 

•10 

1921 


♦ • 

• • 


-- 



1-0 

•17 

1922 


• • 

.* 

• • 



. • 

M3 

-20 

1923 






.. 


•89 

•18 

1924 



.. 

• • 

.. 



•64 

•14 

1925 





• - 



•61 

•19 

1926 


.. 



.. 



•46 

•18 

1927 




.. 

• - 



•41 

•19 

1928 


• « 

• • 


• • 



•44 

•13 

1929 

... 

... 

... 

- 

•• 

•• 

•* 

•47 

•18 




M605S!D 
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TABLE No. XIV. 


Cases of noting per 10,000. 


Year. 

North-West Fron- 
tier Province. 

Punjab. 

1901 

, , 

. , 

, , 






•19 

1902 

•• 

•• 


• • 

• • 

• • 


• • 

•23 

1903 


•• 

.. 

• • 

. . 

.. 

• . 

• • 

•22 

1904 

•• 


•• 

• • 

• • 


•• 



1905 

•• 


•• 

*• 

• • 

-• 

•• 

*• 

•16 

1906 


•• 

•• 

• • 


• • 


• - 

•15 

1907 

• • 

• • 

•• 

• • 

• • 

•* 

• • 


-14 

1908 

•• 

•• 

•• 


* . 

.. 



•16 

1909 

•* 


*• 

-• 

4 4 



• • 

•12 

1910 

•• 


-• 

. . 





•17 

1911 

•• 

« • 


• • 

.. 

• • 

. . 


•18 

1912 

•• 

i • 

.. 

.. 

• 4 

. . 

4 « 


•22 

1913 

•• 

• • 

•• 

• • 

4 • 

•• 


• • 

•20 

1914 


- 

•• 

.. 

4 

.. 

4 4 

•23 

•20 

1915 

•• 


•• 

* . 

• • 

4 4 

• . 

•25 

•19 

1916 

- 

« * 

•• 


.. 

4 4 


.. 

•20 

1917 


» * 



.. 

4 » 

*• 


•16 

1918 


• i 

•• 

.. 

.. 

• 4 


•23 

•16 

1919 


.. 

- 

• . 

- 



•30 

•19 

1920 




.. 

• • 


. * 

•38 

•19 

1921 



•• 

,, 

•• 


. . 

•26 

-28 

1922 

•• 


•• 

• • 


•- 


•26 

•32 

1923 

.. 

• • 

-• 

.. 

• • 

.. 


•23 

•32 

1924 






.. 

. . 

•21 

-4 

1925 


.. 

•• 

• . 

.. 

.• 

•• 

•24 

•34 

1926 



•• 

- * 

« • 

.. 


•22 

•28 

1927 

.. 

-- 


• . 

.. 

.. 


•23 

-33 

1928 

.. 


. . 

.. 

if • 

• • 

. . 

•19 

•35 

1929 



•* 

•• 

•• 

•• 


•28 

•34 
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TABLE No. XV. 


Cases of cattle theft 'per 10,000. 


Year. 

North-West 

Frontier 

Province. 

Punjab, 

1901 

, , 

. , 

, , 

, , 

, . 


, , 

, , 

2*70 

1902 




*• 

«• 


• * 


1*29 

1903 

• - 

• • 

• • 






1*22 

1904 







• • 



1905 


•• 







0*92 

1906 




. • 





0-87 

1907 





• • 




0*82 

1908 

.. 


*• 


• • 



•08 

0*92 

1909 

.. 

• • 

.. 


-• 

. • 


• • 

0*92 

1910 


• • 

, . 

• • 

• • 


• • 


0*98 

1911 



.. 

• • 



• • 


1-01 

1912 



• . 

. • 


• * 

. . 


1-13 

1913 

-- 

.. 


• . 

• • 



• • 

1-11 

1914 

. . 

• • 

• • 

• • 




• - 

MO 

1915 



• • 




• » ‘ 


1-02 

1916 



.. 

• • 

p p 

.. 

• • 

0-57 

0*82 

1917 





• • 

• • 

• • 

0-33 

0-69 

1913 

.. 






• • 

0-37 

0*60 

1919 




• • 




0*31 

0-75 

1920 


.. 






0*74 

0-89 

1921 



• • 

• - 


.. 


0*42 

0*97 

1922 

.. 

• * 


, . 


• • 


0*43 

1*02 

1923 

• > 

■ « 

. . 

• • 


.. 

• • 

0*46 

0-90 

1924 


« p 

• • 


• • 

• • 

• • 

0-38 

0-92 

1925 

. * 

• • 

.. 


• • 

• • 

• • 

0*40 

0-91 

1926 

• • 

« p 


• • 


• • 


0*34 

0*99 

1927 


• • 


• • 


• • 


0*33 

1*25 

1928 



.. 

• « 


-• 

-- 

0*33 

1*16 

1929 

- ' 


•• 

-• 

•• 

- 


0-38 

\ 

M3 


* 



TABUB No. XVI. 

Nun^&r of cases r^erred to Jvrga\ convicted and percentage of cmvmcted to referred cases, North-West JS’rontter Province 



l^O'k'e. — ^Figures pTenoue to 1006 not available. 
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TABLE No XVII 

Fines under sectio)! 22 Froniiei Cj Lines Regiilulion, yoitltWest Frontier Province 


Year 

Hazara 

Peshawar 




Toatal. 

No. 

Amount 

No. 

Amount 

No 

Amount 




Amount 

No 

Amount. 





Rs 


Rs 


Rb 


Rs 


Rs 


Rs 

1908 

« • 


1 

1,000 


8,000 

6 

2,100 

10 

14,230 

1 

3,000 

24 

28,330 

1909 

• 1 

4 1 

3 

418 

6 

9,298 

7 

6,977 

3 

3,320 

1 

300 

20 

20,213 

1910 

■ 4 


6 

8,100 

13 

19,897 

7 

2,350 

4 

5,159 

4 

2,844 

34 

38,350 

1911 

a 

a 

3 

1,400 

2 

700 

5 

2.400 

3 

2,235 



13 

6.735 

1912 

a 


2 

160 



9 

2,460 

6 

4,210 

4 

3,030 

21 

9,850 

1913 


• 

2 

471 

3 

1,040 

4 

2,250 

4 

760 

3 

2,200 

16 

6,711 

1914 

• 




9 

4,480 

4 

4,631 

4 

8,515 

7 

4,470 

24 

22,024 

1916 

* • 


4 

1,581 

4 

2,972 

6 

1,756 

2 

4,150 

6 

2,409 

21 

12,867 

1916 

4 4 


4 

2.046 

8 

13,512 

10 

6,060 

8 

3,777 

17 

17,600 

47 

42,995 

1917 

■ 


2 

1,410 

26 

17,363 

2 

3,500 

8 

2,915 

4 

942 

42 

26,130 

1918 

4 


1 

660 

8 

10,110 

1 

450 

9 

3,450 

1 

300 

20 

14,970 

1919 

* 

a 

3 

4.855 

12 

38,701 

12 

7,242 

2 

2,700 

3 

4.100 

32 

67,698 

1920 

• 4 

a 

2 

537 

] 

1,600 

12 

11,929 

4 

1,990 

2 

6,000 

21 

21,958 

1921 

4 4 


4 

350 

3 

4,500 

5 

2,800 

13 

16,150 

1 

80 

26 

23,880 

1922 

a a 

• 

3 

2,625 

4 

6,373 

22 

15,653 

7 

1,750 


« 

36 

25,301 

1923 

a a 

4 

2 

1,180 



2 

1,366 

6 

5,671 


» 

9 

8,217 

1924 

« 

a 

4 

2,946 

3 

1,588 

2 

900 

6 

7,237 

1 

500 

16 

13,171 

1926 

a a 

• 

3 

1.700 

5 

5,320 

1 

2,000 

7 

2,574 

1 

2,000 

17 

13,594 

1926 

• 

• 

2 



7,883 

4 

1,980 

• • 


6 

12.836 

22 

24,140 

1927 

■ 

• 

2 


4 

3,776 

9 

3,600 

1 

2 

800 

f 

• 

17 

8,773 

1928 

a ■ 

* 

3 


6 

5,108 

12 

4,010 

3 

1,300 

1 • 


24 

12,202 

1929 

• 4 

4 * 

3 


■ 

6,696 

4 

3,229 

7 

2,854 

1 

a a 

1 


20 

‘ 14,684 


Figures pienouB to 1908 not available. 
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TABLE No. XVIIi. 

Oiit-laivs in tribal territory. 

Wanted in 


Year. 

Peshawar.* 

Kohat. 

Bannu.** 

Dera 

Ismail 

Khan. 

Blazara. 

1919 

473 

328 

329 


22 

1921 

539 

458 

577 

•• 

33 

1926 

511 

408 

552 


77 

1926 

642 

387 

533 

21 

83 

1927 

477 

298 

386 

13 

82 

1929 

522 

239 

228 

20 

60 

1930 

536 

244 

226 

18 

58 


* Includes following 
residents of tribal 
territory outlawed 
for offences in 
British territory. 


** Includes following 
residents of tribal 
territory outlawed 
for offences in 
British territory. 



1919 

278 

• • 

284 



1921 

301 

• • 

284 



1926 

257 


345 



1926 

288 

• • 

389 



1927 

248 

• . 

259 



1929 

276 


139 



1930 

289 


138 


•• 


« 







JLi‘± 


OvAaiDS hncm to Poliiical AgerUs to be in tribal territory. 

Year. KliyberAgeni y. Karram Agency. RemarkB. 

1919 .. .. ., .. .. 4 Others not received. 

1921 .. 9 

1926 34 14 

1926 48 23 

1927 66 33 

1929 73 34 

1930 84 27 
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APPENDIX III. 


T'We illy five selected precis of typical cases dealt with updn' the F n v rr Crimes Regulation and cojyies 
of siatements dealing ivith the Political HavalaL 

Precis No, 1, 

Case No. 113/2, 1 £25. 

Tillage Shah Mansub, 

Crmn versus Abdul Shalnir Accused, 


Sectioo 302. 

On 27tli Septemte*” IT^S at about 11 a.m. Abdul Gbafar, a resident of Shab Mansur, was 
stabbed ajid died immediately. There were several injuries on the body. At 2 p.m. on the 
same day Abdid Sba'^air, bis brother, reported at tbc Tbana that tbe deceased bad picked a 
qua-.rel one Sbabzptnan and had been killed by him. On 29th September 1923 Musamat 
Bibi Klianam, tbe widow of tbe deceased charged Abdul Shahur, Abdul Hamid and Ajab, an 
abscondei, all three b. others, with the murder of her deceased husband. On 12th Octoher 1925 
Abdul Shahrr made a statement before the Magistrate that his deceased brother Abdul Ghafar 
was killed by Ajab the absconder, who was carrying on 'vvitli Musamat Bibi Xhan:im during the 
absence of tlie deceased. It may be noted that tbe deceased h?d been away in the Punjab and 
other places, for a period of 14 years and had returned to his village 5 month , before his murder. 
The Police tclie^ed tbe story of tbe woman and alleged that tbe three accised weie enjoying 
the profits of tbe land belonging to the deceased during bis alj&ence and that they had killed 
him because they wanted to inhent his p^opeitv. Abdul Shakur and Abdul Plamicl we^e 
thcrefoie placed for an enquiry before a Mafistrate. The Magistrate in his order said that 
there were no eye witnesses and there was no judicial proof as to who had killed Abdul Ghafar 
and therefoie there was no possibility of conviction by a regular Court. He asked the District 
Magistrate to refer the innocence or guilt of Abdul Shakur, Abdul Hamid and Ajab to the 
decision of a jirga, but, at the same time, remarked that in his opinion Musamat Bibi Klianam, 
the widow of the deceased, was carndng on with Ajab and her case should also be plaCv^d before 
the jirga. On 12th December 1926 the District Magistjute examined Musamat Bibililianam, 
wlio stated that her deceased husband had been away 6 om the village for 14 years and that 
she had been living in her own village with her own brofche-’ during the absence other husband. 
The Deputy Commission r thought that th’s statement was of significance and invited the atten- 
tion of the members of the Jirga to it. Four members of the Jirga were appointed, namely, 
Mohammad Akhar Eihan, Ghulam Haider Khan, Pandal Khan and Ibrahim Khan. The 
innocence or guilt of Abdul Shakur, Abdul Hamid, Ajab the absconder, and JInsamat Bibi 
Khanam was enquired into by the Jirga. The prosecution witnesses supported the story of 
Musamat Bibi Khanam to the effect that the dec'jased had been lulled by Abdul Shakur. Abdul 
Hamid and Ajab. In their defence Abdul Shakur and Abdul Hamid produced four witnesses, 
Nabib Ui'ah, Shark, Eahmat-LTlah and Wahid-Ullah. Nabib Ullah stated that he was pre- 
pared to swear that Abdul Shakur and Abdul Hamid were innocent and that Musamat Bibi 
Khanam was carrying cn with Ajab who had killed the deceased. Sharif, Rahmat Ullali and 
Wahid Filah in one statement proclaimed the innocence of Abdul Shakur and Abdul Hamid 
and stated that the woman Musamat Bibi Khanam was at the bottom of it and that she and Aj ab 
had conspired together to kill Abdul Ghafar. The jirga on 7th January 1926 found Musamat 
Bibi Khanam and Ajab guilty of the muider of Abdul Ghafar. They were of opinion that Abdul 
Shakur and Abdul Hamid were not guilty. On 8th January 1926 the District Magistrate a'’tcr 
accepting the verdict of the Jiiga convicted Musamat Bibi Plhanam under Section 302, Indian. 
Penal Code and sentenced her to 10 years rigorous imprisonment and sent up the file to the Chief 
Commissioner for confirmation of sentence. The sentence was confirmed by the Chief Commis- 
sioner, the Hon’ble Mr, Keene, on 27th January 1926. The application for revision on behalf of 
Musamat Khanam was also rejected. 

Ajab was subsequently tried and sentenced to death by the Sessions Judge who held that 
Musamat Bibi Khanam had been convicted on false evidence, that the real motive of the murder 
was as had been alleged by her, and that there wjas no foundation for the story that she was 
intriguing with Ajab. The Sessions Judge accordingly wrote the letter reproduced below which 
secured the release of the woman : — 

Substance of letter No. 513, dated SOthMaich 1927, from Lieutf^nant-ColonelW, A. Garstin 
Sessions Judge, Peshawar, to the Secretary to the Hon’ble the Chief Commissioner, 
North-West Frontier Province, Peshawar. 

In this letter the Ses ions Judge says that the case Crown versus Ajab was completed on 2nd 
March, 1927, with the result that Ajab was sentenced to be hanged. The sentence of death was 
confimed by the Court of the Judicial Commissioner on 24th March 1927. The Sessions Judge 
recommended that the petition of Musamat Bibi Khanam, widow of Abdul Ghafar, should be 
granted and her sentence remitted as she is found to he innocent. The Sessions Judge remarks 
that it would be seen from his judgm^ nt that he was of opinion that the grounds on which the 
Council of Elders held Musamat Bibi Khanam to be guilty were entirely without foundation and 
that the motive for tbe murder was a dispute between the brothers over their lands. The Court 
of the Commissioner upheld this view and agreed with the Sesi^ws Judge abo^t the motive 
jL605PD 
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for the c'ime. Du ing the cou'^’^e of Ajab’s trial the quost'on of the guih of Musaimt BIhi 
Khauam came in o p’ominence and the Inal of Ajab show d thab sh,‘ was n no way conae ted 
with the muTde:*. The Sessions Judge and the Asses ors had rhe oppo rtunity of seeing and 
hearing the compurgators who swore befoie the Council of Elders of the compiijity of Musamat 
Eibi Khanam in the murder but the Assessors before the Courc of Sesuon were pos tively of 
opinion that Musamat Bibi Khanam had b'en convicted on fais'> evidence. Musamat Bibi 
Khanam was pregnant when she was convicted by the Deputy Commissioner. She gave biidh 
to a chi d when in jail. 

In thes? circum-'itances the Sessions Judge was of opinion that there has be n a serious mis- 
ca'Tiage of justice in the conviction of Musamat Bibi Khanam and recommended strorAgly that 
her sentence should be remitted under Section 401 of the Criminal Broceclure Code. 

It appears that the sentence was subsequently remitted by ihe Hon’ble the Chief Commis- 
sioner. 


Precis No. 2. 

Police Station Kaleu Kh.an, Maudan. 

Crown versus Eamid VLlah, Hazrat Ullah Khan Zaida^ Said Hussain^ Mir Zaman and Rahim 

TJllaL 

Under Section 302. 

One Amir Ghorh was killed on llth March 1921. 

It was alleged that the deceased had a liaison v/ith the wife of Hamid Ullah, a woman of 
very bad character. The case was enquired into by Eai Sahib Hukam Chand, Magistrate 
first class, who in his order says that there were no eye-witnesses and no judicial proof for the 
conAiiction of the accused. The order of the Magistrate is dated the 14th September, 1921. He, 
howewer, asked the Additional District Magistrate of Mardan what to do in the case, whether he 
should refer it to the jirga or discharge the accused. The additional District Magistrate of 
Man Ian advised him to discharge the accused ; consequentljr all the accused persons * * * were dis- 
charged. The police was not satisfi.ed with the order of discharge and made an application to the 
Deputy Commissioner praying that the case should be referred to a jirga. The Deputy Commis- 
sioner on 3rd January 1922 referred the case of all the accused persons to a jirga, remarking that 
as the cause of murder appears to be the misbehaviour of a woman and the honour and shame of 
a Pathan were involved the innocence or guilt of the accused persons should be referred to a 
jirga in accordance with the recent orders of the Chief Commissioner. 

The jirga found that there was no evidence in the case and none was produced by the pro- 
secution. They, however, held, on the statement of the Lambardar, that the deceased was 
killed by Haroid Ullah, Mir Zaman, Said Hussain and Eahim Ullah and found them guilty of the 
murder of Amir Ghorh, They also said that Shah Dad, an absconder, was also guilty. They 
recommended to the Deputy Commissioner that each of the guilty persons should be sentenced 
to 5 years^ rigorous imprisonment and to a fine of Rs. 100 each, half to be paid to the complainant. 
The Deputy Commissioner accepted the findings of jirga and sentenced Hamid Ullah, Mir Zaman, 
Said Hussain and Rahim Ullah each to fiive years and to a fine of Rs. 100 under Section 302. 
His order is dated the 28th February 1922. 

Shah Dad the absconder was subsequently arrested and placed on trial before another jirga. 
This jirga found Shah Dad not guilty. The Deputy Commissioner accepted the findings of the 
Jirga and discharged Shah Dad. On 9th July 1922 the Chief Commissioner on the application 
of Hamid Ullah, Mix Zaman, Said Hussain and Rahim Ullah ordered their re-trial by a second 
jirga. The result was that all the accused persons were discharged by the second Jirga. They 
however recommended that a fine of Rs. 1,000 should be inflicted on the inhabitants of the 
village. On 1st November 1922 the Deputy Commissioner accepted the findings of the jirga and 
discharged all the accused but refused to impose a fine on the inhabitants of the village. 


Peshawae Disteict. 

Crown through Sher Mohammad Khan, resident Agra Pagan 

Versus 

Abdul Malik, Nur MaUk and Shah Zamir residents of Agra^ 
Section 302, I. P, C. 

The first Jirga consisted of — 

(1) Arbab 6ul Mohammad Khan of Amba-Dher, 

(2) Latif Khan of Kisatha, 

(3) Khan Bahadur Mohammad Yusuf Khan of Dheri-Zaidad, 

(4) AjaamKhan, 

(6) Abdul Ea:bim -Khan. 


Precis No. 3. 
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TMs jirga found the three accused guilty and after comdetion they were sentenced as 
follows : — 

(1) Ahdul Malik to 14 years’ imprisonment. 

(2) Shah Zamir to 5 years’ imprisonment. 

(3) Nur Malik being a minor was fined Es. 1,500 only or in default was to undergo simple 

imprisonment for 18 months. 

After the conviction it was brought to the notice of the Resident in Waziristan and Com* 
missioner that the only witness against the thr^e accused was Khurshida, the widow of the 
deceased Khan Mohammad. She subsequtintly went to the Tribal Territory in order to many 
Rahim Ullah an oultlaw (a cousin of Khan Slohammad deceased). Throughout the enquiry 
of the case all the three accused had represented that Rahim Ullah had murdered Khan Moham- 
mad on account of his liaison with the widow of the deceased. Later on KJiurshida’s marriage 
with Rahim-Ullah throw a strong light on the real facts of the case. The Resident in Waziristan 
therefore asked the Deputy Commissioner, Ptshawar, to institute another jirga in order to find 
out how far the three accused were responsible for the murder of Khan Mohammad. The 
Deputy Commissionvrr’s report to the Resident in Waziristan shows that Eahim-UUah together 
with his vife Khuxshida was arrested at his father’s house on 17th May 1921 in connection with 
a previous murder of one Yusuf. 

The finding of the second jirga is not on this file. However it is clear from another file that 
all the three accused convicted by the first jirga were released by the second jirga, the members 
of which were selected from another Tahsil in accordance with the wishes of the Resident in 
Waziristan. 


Peshawar District, 

Crown through Haider deceased of Pmhti Kharu Bala 
Versus 


JPreds No. 4^ 


I, Said Ahmads 2. HasJiam and Umra Khan of Pushti Ehara Bala. 

Charge under Section 302, 1, P. C, eor the murder oe Haider. 

/aefo.— Haider deceased was shot through the chest with a rifle on the evening of 13th 
August 1926 and died at 1-30 on the same night. Aziz Khan, uncle of the deceased, was called 
by telephone from Peshawar. He made a report of the murder at Police station Burj Hari 
Singh at about 6-a,m. on the following morning and accused 1. Mohommed Umar Khan, 
2. Sarwar Khan, 3. Aslam Khan, 4. Gal Rahman and 5, Farid of the murder. 

The Sub-Inspector went to the spot and after investigation arrested the 3 accused named 
above, and reported that the persons named by deceased’s relatives were falsely named by them 
on account of enmity. Hasham and Said Ahmad accused are close relatives of the deceased. 
Enmity of a serious nature admittedly existed between the deceased and his relatives and 
Mohommed Umar Khan and the other 4 accused. 

All the principle witnesses were disbelieved by the magistrate as having come forward to 
make statements before the police 4 days after the deceased’s murder, and there was no circum* 
stantial proof to connect the accused with the murder. Thus the verdict of guilty against the 
accused by the Council of Elders was based on mere surmise, and this finding was against every 
principle of justice and equity. 

The Deputy Commissioner agreeing with the finding of the jirga sentenced 1. Said Ahmad 
and 2. Hasham to 14 years rigorous imprisonment each and submitted the case to the Chief 
Commissioner for confirmation of the sentences. 

The Chief Commissioner refused to confirm the sentences, hut referred the case back to the 
Deputy Commissioner for a second trial by a second jirga, the members of which he appears to 
have selected himself viz ; — 1. Nawab of Hoti, 2. Nawab of Tank, 3, Khan of Zaida, 4. Arbab 
Mohammad Akram Khan of Landi, 6. Khan Bahadur Maulvi Ghulam Hassan Khan, 6. Sheikh 
IChuda Bakhsh retired Extra Assistant' Commissioner. 

The 2nd jirga made an elaborate enquiry, visited the spot, and took local evidence. They 
came to the conclusion that the case against all the three accused was false. The jirga also came 
to the conclusion that the Sub-Inspector’s investigation was perverse and that he had been 
bribed. 

The jirga in their verdict expressed the following principle which they said they followed in 
coming to a decision in favour of the accused 

We take the liberty of respectfully stating that even the Regulation under which cases 
are referred to jirgas must be regarded as based on equitable principles of justice, 
and cannot be presumed to aim at arbitrary convictions of the accused without 
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proof of their guilt. The opinion of the jirga must be based on substantial proof 
and not on mere surmise. The proof shoula be such that it may incline a reason- 
able person to the belief that a certain fact exists, or does not exist. We have 
adopted this principle in coming to the verdict indicated above.” 

Tlie Deputy Commissioner accepted the finding of the second jirga and discharged all the 
three accused. 

Remarks , — The first jirga found innocent persons guilty of murder on mere surmise and 
without proof. The Deputy Commissioner sentenced two persons to 14 years’ rigorous imprison- 
ment including 3 months solitary confinement each. Had the case not gone up to the Chief 
Commissioner for confirmation of sentences, 2 innocent persons would have suffered rigorous 
imprisonment to 14 years. The second jirga enumerated a principle of justice which they followed 
and they found the accused not guilty. The Deputy Commissioner accepted that verdict 
including the principle enunciated by the 2nd jirga. 


Case No. 28/2 of 1926. 
I-*ESHAV/AR District. 


Precis No, 5, 


Grown through Shahhaz versus Musaniat Rakhima m%d others. 

Charged under Section 302, 1. P. C. 

Musamat Eakhima, widow of Shalibaz, deceased, and Abdul Rahman were sent up for tridl 
under jScction 302, Indian Penal Code on a charge of murdering, by poison, Slialibaz of village 
Kalu Khan. The medical evidence clearly proved that the death was due to ].)oisonitig. It 
seemed that Musamat Fuakhima was a woman of bad character. She did not like her husband 
who apparently was an \i^]y man of poor plryslque. Abdul Rahman was suspected of having 
abetted her in the crime because he was one of her lovers. The j irga members were of bhe opinion 
that one or other of her lovers must have been lier accomplice in the crime. The jirga, howev er, 
found that Musamat RaJdiima, was guilty and that there was not sufficient proof against Abdul 
Rahman. The Deputy Comnmsioner in his order dated 28fcbL June 1926, agreeing vvith the find- 
ing of the jirga, convicted Musamat Rakhima under Section 302, Indian Penal Code and senten- 
ced her to 14 years’ rigorous imprisonment. The sentence was confirmed by the Hon’ble 
Mr. W. J. Keene on 9th July 1926. An application for revision was rejected by the Hon’ble the 
Chief Commissioner on 23rd ni.cr 1926. 

The Magistrate who tried the case, in the first instance, in his order dated 7th June 1926 
says there is no evidence against the attcused other than that Musamat Eakhima is a faithless 
woman and has many paramours ; that Abdul Rahman, accused, gave bail on her behalf during 
the Police investigations ; and that the house of Masanaat Awal Jan sister of Abdul Rahman 
accused is situated close to that of the deceased and both the accused used to go there and visit 
each other ’b 

The jirga memhers convicted Musamat Rakhima on the statement of Malik Iliyas Khan of 
Kalu Khan, who stated that Musamat Rakhima was guilty. It is to be noted that Malik Iliyas 
?^han’s evidence was based on surmise. 


Precis No, 6. 

Case No. 113/2. 

General Register No. 2550 oe 1929. 

K. B, 7. Abdul Hamid. 

Peshawar District. 

Case under Section 11, F. 0. R, — Offence under Section 302, 1, P. C, 

Bazai, a water carrier, was shot dead at mid-night. One Abdul Hamid was suspected, as 
he was believed to have had intimacy with the deceased’s wife. The wife repudiated the sugges- 
tion. S, I. Sahib Singh investigated the case and challaiied Abdul Hamid who, it should be 
mentioned, had been previously bound over to be of, good behaviour under Section 110, C. 
P. 0. There was no evidence of any kind in the case, and the accused was admitted to bail. 
The Magistrate recommended that the D. C. should make a reference to Jirga. The D. 0. in an 
order, dated 15th February 1929 said there is no direct evidence in the case as to by whom the 
murder was committed, but there is a motive' against the accused and against no one else, and 
it is obvious that public opinion regards Abdul Hamid as the murderer”. In those circum- 
stances, a reference was made to a jirga consisting of 4 persons residing in different villages. 

The jirga noted their finding that four of the prosecution witnesses who had deposed in 
favour of the prosecution made discrepant statements before the jirga. They named 3 other 
prosecution witnesses, who definitely supported the accused. They referred to 2 witnesses, 
ilicluding the sub-inspector, who supported the case for the prosecution, not of corpse by giving 
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relevant evidence as to tlie crime itself. The jirga tlien proceeded to consider the defence and 
held that the defence was not credible and had been concocted. They noted the fact that they 
had visited the spot and made further enquiries but that the Lambardars did not appear before 
them. They observed as follows : — 

No one gave any evidence against the accused but no one has named any other man 
as the murderer of the deceased. The reasons for which no one gave evidence 
against the accused is that the deceased was a poor man. The accused who is on 
bad, is a badmash and every-body thought that he would get off and become 
their enemy. Our enquiries made from the people of adjacent villages and the 
facts of the case clearly show that the motive stated by the police is absolutely 
correct. The accused was a lover of Musamat Sabxai, wife of the deceased, for 
which the deceased quitted his village Pushtkhara Bala and went to Sarbfmd, 
which enraged the accused. Moreover, Sir Nawab Saheb has also written on the 
guilt of the accused. We therefore see no reason why we should not hold the 
accused guilty for the offence. The Lambardars cf both the Push^ i Khara 
villages are very idle and do not disclose the real facts in the matter for which 
many cases go untraced, as reported by the Magistrate 
The accused absconded sometime before the jirga recorded their finding though he was 
present up to the stage when he made his own statement. On the finding of guilt returned by 
the jirga, the D. C. noted that as “ there is no chance of arresting tJie accused, the case be con- 
signed to the record room ’’ warrants under Sections 87 and 88 were issued. 

The trend of the D. C.’s order shows that he would have taken the same view of the case as 
the jirga had done and would in all probability have convicted if the accused had not absconded. 


Charsadda 

Crown (ihrovg'h SahaJizadamir deceased) 
Versus 


J. Moliommed Hussain, 

2, Gul Hassan. 

3, Zain-ud-Bin, 


Freds No. 7, 


i. Miran Said {outlaw). 

SscTiOK 302, I. P. C. 

This case relates to the murder by stabbing of one Shahzadmir aged 22 on the 3rd August 
1920 in the ^ullage “ Hujra The first information report was made on the same day by Sbor 
Baa, uncle of the deceased, charging the above-mentioned 4 accused. It is alleged that the 
murder was due to an intrigue between the deceased and Badri, wife of accused No. 1. Muan 
Said accused No. 4 absconded and the other three were challaned in due course. Soon after 
the oceuirence on the 3rd August, i.e., on the night of 5/6th August 1920, four members of the 
accused family and party viz., 1. Mohommed Asim 2. Mohommed Nasim, 3. Gul Nasim and 

4. Sher Hassan were brutally murdered in retaliation. 

No direct evidence was forthcoming in the case. Sher Baz, uncle o;f the deceased, states 
that he was Ijing asleep when his nephew, Lai Bahadur (aged 10), came and informed him that 
the deceased had been murdered by the accused. The case was referred to a Jirga under orders 
of the D. C. dated 13th October 1926. 

Jirga finding dated 12th December 1926. — ^The cause of the murder is stated to be that the 
deceased had unlawful friendship with either the sister or the mother of Miran Said (Accused 
No. 4) who, when sleeping with the deceased in the Hujra ” on the night of the occurrence, 
killed him. From open ..nd secret enquiries we have come to the conclusion that accused Nos. 1, 
2 and 3 are innocent and that Miran Said only is guilty. 

The D. C. in his order dated 9th March 1927 agreed with the finding of the Jirga. 

Note. — I t would be interesting to note that in the F. I. E. it was alleged that the deceased had illicj^ 
conhection with the wife of accused No. 1. Subsequently the Jirga shoved the whole blame on the shonldcrg 
of accused No. 4 who had absconded and his sister or mother was brought into the show. 


Pricis No. 8. 


Case No. 59/22 of 1930. 

Crown versus Adz Khan and Sharifullah. 

Cbarge under Section 302, I. P. 0. 

Bam Chand was killed by gunshots at 2 a.m. on 12tli October 1929 at his house. A report 
Tfas made the same day at G-30 a.m. The wife of the deceased complained that she was awaken- 
ed by the shot and found her husband dead. She suspected Sharifullah, alleging that he had 
made overtures. On the following day Aziz Khan was charged, and the motive of dispute 
was alleged to be that he had cut maize belonging to the deceased. The Police committed Aziz 
Khan and Sharifullah, charging the former in cplumn No. 1 and the latter in column No. 2. 
ML606FD 
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Tie Magistrate suggested that the case he referred to a Jirga. The Deputy Commissioner 
found that Aziz was generally suspected to be the culprit and the quarrel took place on cutting 
the maize. He referred the following two questions to the Jirga : — 

(1) Did Aziz murder Earn Chand by shooting ? 

(2) Did SharifuUah abet the murderer ? 

The Jirga consisted of 2 Hindus and 2 Muslims. The Jirga remarked that all the respectable 
persons declared that Aziz committed the crime and that SharifuUah was innocent. The 
defence witnesses were ordmary men and not worthy of any trust. Besides, they did not sug- 
gest the name of any other person if Aziz was not the murderer. The Jirga recommended 10 
years for Aziz and acquittal for Sharif. The Deputy Commissioner upheld the finding of the 
Jirgah and the Commissioner could find no reason to interfere. 


Case Ho. 103/20/1921. 
Banot. 


Precis No. 9. 


Crown through Mussammat Ehair Bibi, wife of Faujdar Khan, WazirDaddiEhel of Mian Dad 

Versus 


1. JumaGul, sonof GulGhaza. 2. Jan Mohammad, son of Khan GuL 3. Rajan, son of 
Dagan. 4. Sahib Qul, son of Ehair Din, 5. Aman Gul, son of Said Gul. Caste Wazirs 
Dadi Khel of Gul Ghazan Khan, 

Change under Section 302,, I. P. 0. 

Murder of Mussammat Ehair Bibi, 

On the night of the ll/12th July 1921, Mumimmat Khair Bibi, the wife of Faujdar Khan 
a Dadi Khel Hathi Khel of Miandad Dakhli Karlosta, Police Station Domel was shot dead, 
while laying asleep, by certain unknown persons. None of the offenders were seen. The 
deceased’s husban Faujdar and his bother Gulmir were both away at the time. The Police in- 
vestigation led to the arrest and prosecution of the above five named accused persons before 
the Assistant Commissioner and the Magistrate 1st Class who by his order, dated 8th August 
1 921 recommended the case to be referred to a Council of Elders, as there was no judicial proof. 

The Council of Elders unanimously found all the 5 persons guilty of the murder of Musam- 
mat Khair Bibi,* but that as matter of fact they shot the deceased by mistake for her husband’s 
brother Gulmic as she was lying on a charpoy under a man’s sheet. The motive for the murder 
they find to have been the prosecution of a blood fued. This blood fued came before the court 
in connection with the repatriation of outlaws, vide case K. E. through Saleh Khan versus Gul- 
Mir and 2 others. In that case Saleh Khan, brother of Juma Gul, accused No. 1 in the present 
case, was murdered by Gul Mir on account of an intrigue with Gul Mir’s wife Musamat Moghal 
Khela, and in persuance of the fued Eahim Gul a relative of Saleh Khan was also murdered in 
Tribal Territory. It was in revenge for these two murders that the deceased was shot by mistake 
for Gul Mir. Acceptiag the Council’s finding the D. C. held all the five accused to be guilty of 
murder under Section 302, 1. P. C. The Council made no recommendation for leniency but the 
Deputy Commissioner in the chcumtances of the case and with the view to avoid further 
intensifying the fued ordered each accused to pay a fine of Es. 200 or in default five years E. I. 
Out of the ^e when recovered Es, 600 was to be paid to Faujdar Khan, husband of Mussammat 
Khair Bibi as compensation for her. The order of the Deputy Commissioner is dated 23rd 
November 1921, 

Note. — ^A ny one of the five might have committed the murder but all were convicted apparently because 
it was impossible to say who actually committed the murder- 


Case No. 80 of 1921. 


Prkis No, 10. 


Kohat. 

Crown versus Kah Din, son of Rustam, Afghan of village Shdhhan, Kohat District. 

Charge under Section 3^79, I. P. C. 

On the night of October 19/20th 1920, a mare and a pony were stolen from Bungalows 
Nos. 31 and 32 Kohat Cantonment. The animals were owned by two Military OflSlcers of the 
station and were worth Es. 400, Four Lambardars of village Sheikhan stated to the Police 
that Kala Din of their village was the offender. The Sub-Inspector however, sent up a final 
report and recommended the case to be filed. The evidence of four Lambardars and two Sub- 
Inspectors Mohammad Usman and Abdul Hai was taken and the judicial proof being nil 
case was referred by the Additional District Magistrate under Section 11(1), F, C. E., to a jii^a. 
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The accused and Akhar Shah, outlaw, were fast friends and they were said to have stolen 
the two horses. Akbar Shah was dead. 

Akbar Shah was betrothed to a girl at Sheikhan. The girl’s mother was a widow. Kala 
Din at the time lived with the widow and thus made the acquaintance of Akbar Shah when he 
came to visit his mother-in-law in secret. The girl in question was promised in marriage to 
a brother of Kala Din. 

The Lambardars of Sheikhan stated that the accused had been suspected in three thefts 
of cattle in their village. A syce from Kohat Cantonment was seen by some of them to have 
gone to Sheikhan and to have talked with him privately. The identity of the syce has not been 
estabhshed but this much was known that he was a resident of the Chhachh tract and was 
employed in Kohat Cantonment. It was surmised that the syce had been of some use in the 
theft of the two horses and wanted payment for the part played by him. 

The accused objected to the jirga finding because they had not sworn the Lambardars 
of Sheikhan on the Q^ran. 

The A. D. M. accepted the award of the jirga and sentenced him to undergo R. I. for a term 
of years including three months solitary confinement. 

The order of the A. D. M. is dated 8th September 1921. 

The application of revision was rejected by the C. 0. on 14th December 1921, 

The jirga went through the police Zimnis and the judicial file and heard the accused and 
the witnesses for the prosecution and defence. They also made public and secret enquiries. 
They say that — 

1. though there is no ocular evidence as to the guilt of the accused yet the evidence of 

village Lambardars as weU as the circumstantial evidence and the Pohce investi- 
gation leave no room for doubt in respect of the criminality of the accused and 
it is certain that in this case he is either an accomplice or in league with the 
thief,” 

2. ^Hhere is general complaint of offences in the Cantonment against the accused* 

For this reason the accused, in our opinion, is guilty of the theft of two horses 
from Kohat Cantonment,” 

3. they recommended R. I. for 1| years.” 

Jirga members were ; — 

1. Mohammad Jan, 

2. AminGul, 

3. Subedar Khadi Sher. 

4. Amir Ali Khan. 

Note.— -K o evidence was taken by the jirgrct. 


Case No, 26 of 1920. 


Precis No, IL 


Peshawar. 

King Emperor versus Burhandin and others. 

Charged otder Sections 302 and 306, I. P. C. 

Case tried under Section 11, F. C. R. 

A dacoity was committed in the house of one Qalander in village Kuladand. His daughter 
was killed by dacoits, who were armed, but no motive other than loot could be ascribed to the 
raiders. They carried off property belonging to Qalander who did not identify any of the dacoits 
but, nevertheless charged no less than 8 persons responsible for the murder of his daughter 
and for the robbery committed in his house. There was absolutely no evidence against any 
of the accused named by Qalander. Some of the accused absconded and the rest were chal- 
laned by the police. The case was eventually referred to a very strong Jicga consisting of 10 
members. The Magistrate recorded that the accused were Mohmands while the complainant 
was Mohammedzai by tribe. A mixed Jirga was for that reason appointed. Both parties 
accepted the personnel. 

The proceedings before the jirga were very short. The parties agreed to abide by the oath 
of four referees named by them. Three of them swore vdth the Quran in their hands that three 
out of the four accused before the jirga were guilty of the dacoity, while the fourth referee re- 
fused to take oath. The verdict of the jirga was in the terms of the agreement of the parties 
and the accused were declared guilty of dacoity and murder. 
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On receipt of this finding the Magistrate accepted the finding and sentenced the three ac- 
cused to 14 years’ rigorous imprsionmeiit subject to confirmation by the Chief Commissioner^ 
who in due course confirmed the sentences. The Magistrate felt justified in acting on the find- 
ing of the jirga given, in the circumstances already stated, on the following two grounds : — 

1. As a general rule the whole body of Mohmands resident in British territory know who 

are guilty of the various crimes for which Mohmands are responsible. The ac- 
cused in this case are Mohmands and the ^ compurgators ’ who declared them 
guilty are also Mohmands,” and 

2. The oath was taken before the open jirga.” 

Note. — The accused might have been rightly convicted in this case. The procedure resorted to by the 
jirga is perhaps open to the comment that no effort was made to elicit from the referees, who affirmed the guilt 
of the accused, as to whether they deposed from personal knowledge, belief or suspicion. If what they stated 
was warranted by mere suspicion or belief resting on surmise, there can be no two opinions as regards the worth - 
lessness of their evidence. If, on the other hand, they had personal knowledge of the complicity of the accused 
the conviction was justified. Personal knowledge in this connection may not necessarily be that derived 
from being an eye-witness to the dacoity and murder. If they had first hand information as regards the accused, 
forming part of the gang which proceeded to raid Qalander’a house it would be valuable. If the referees had 
personal knowledge of the possession by the accused of the property obtained in the course of the dacoity in 
Qalander’s house their opinion would likewise be valuable. In the absence of questions of this kind being put 
to the ‘ compurgators ’ and replies thereto being obtained it is impossible to say that the accused were convicted 
on evidence which leads to moral certainty in the mind of a prudent person who may be prepared to ignore a]l 
technical considerations but would insist on satisfactory evidence. 


Precis No. 12. 

Case No. 137/2. 

Peshawar. 

Crown through Arab Shah of Kunjbanda 
Versus 


Zardadj Ziarat Khan, Quldad sons of Saul Sharif, Defendenis. 

Sectiok 302, I. P. C. 

In this case the accused were charged with the murder of one Wazir, a boy of 18 years of age. 
The motive was said to be that the deceased had contracted an intimacy with Mussamat Bakht 
Jan the unmarried sister of the accused. As no conclusive evidence to establish the guilt of the 
accused was forthcoming the case was referred to a jhga comprised of the following ; — 

1. Mohammad Aslam Khan of Hoti. 

2. Subadar-Major Abdul Hamid Khan of Hoti. 

3. Sardar Partab Singh of Hoti. 

4. Dr. Prem Singh of Backet Ganj Mardan. 

The jirga finding was that as Mussamat Bakht Jan, the unmarried sister of the 3 accused, had 
contracted intimacy with the deceased it was quite possible that Ziarat Khan, the eldest of the 
three brothers, had avenged the disgrace of the family by killing the deceased in accordance 
with the Pathan custom. Thejr therefore recommended that of the three accused, only Ziarat 
Khan should be held guilty of the murder. Acting upon the jirga finding the Assistant Com- 
missioner convicted Ziarat Khan under section 302, 1. P. 0. and sentenced him to 14 years’ rigo- 
rous imprisonment subject to the confirmation of the sentence by the Chief Commissioner, 
discharging the other two accused on 9th December 1924. 

On this the Chief Commissioner’s order dated I9th January 1925 runs as under : — 

The jirga in this case have given no satisfactory reasons for their finding and I am 
not prepared to confirm the sentence as the case stands. In the absence of evi- 
dence the case should be decided by one of the customary methods ; the oath of 
either party and its witnesses for instance. The case should be referred back to 
a fresh jirga for further investigation and a final finding.” 

The Assistant Commissioner, Mardan appointed the same jirga as before and in compliance 
with the instructions of the Chief Commissioner the jirga members examining, the five prosecu- 
tion witnesses on oath, held that Ziarat Khan was guilty of the murder. On the other hand 
Ziarat Khan’s witnesses, numbering 5, also swore to his innocence m the guilt. It is also note- 
worthy that the complainant himself, although summoned, did not appear before the jirga. 
In view of the absence of the complainant, the Assistant Commissioner Mr. Caroe recommended 
acquittal of Ziarat Khan subject to his and the complainant’s execution of bond under Section 
41,P.C.R. 

On return of the file to the Chief Commissioner he did not agree with the recommendation 
of the A. D. M. and confirmed the sentence of 14 years rigorous imprisonment passed by the 
formes^ A. D. M. in the first instance on the ground that the file did not show that a summons 
was served on the complainant, according to the report of the peon, Tribal territory and that the 
findings of the jirga were not based on the oaths of the prosecution witnesses. 

On an application of Revision as weU he did not see any reason to interfere in, the matter^ 
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Precis No, 13, 

Cabe No. 14/2 of 1923. 

Crown through Saifidlah versus Sahibzada, 2, Gundal, and 3. Haidar » 

Chaeged under sectcon 302, I. P. C. 

Date and time of occurrence 7-30 p.m., 24tli Marct 1923. 

Date and time of Eeport 8 a.m., 25tli Marcli 1923. 

The innocence of the guilt of the persons was referred to the Council of Elders consisting 
of three members. Before the jirga the parties chose Abdul Karim, Mehrban Shah, Nur Hashim, 
Gul Hasham, Imams of Dhari Nawab and Guiab motabars of Sabuki, Ptahmat Shah Lambar* 
dar and Abdul Hinan and Ghulam Hassan and Qaino and Hamesh Gul as their arbitrators and 
said that they would accept what these people said on oath. 

Five men namely Mehrban Shah, Nur Hasham, Guiab Shah, Rahmat Shah and Abdul 
Hinan out of the 10 persons appeared before the jirga. Of these Mehrban Shah said that 
he could not say whether the accused under arrest were guilty or not. Abdul Hinan said that 
he was a relative of the accused and that they were not guilty. The remaining three persons 
Nur Hasham, Guiab Shah and Rahmat Shah stated on oath that the accused were guilty. They 
said that Ghulam Alcbar prosecution witness arranged this murder by the payment of money 
to Sahibzada accused as the deceased had enmity with Ghulam Akbar. 

In the opinion of the jirga there was no necessity of making further investigation nor was 
there any need to summon the remaining five witnesses. The jirga said, “ We have made open 
and secret enquiries. The fact is that on the day of occurrence the deceased was going home 
from his village, when he reached a clump of trees, Sahibzada, accused, fired at him from very 
close quarters and killed him. The deceased died instantly. The jirga found that the accused 
under arrest had killed the deceased over the ‘ miana ’ in dispute and that they were guilty. 

The order of the Council of Elders is dated 9th August 1923. 

Order of D, 0., dated 25th August 1923. 

The findings of the Council of Elders confirmed the proseuction case Sahibzada is the only 
murderer of SaifuUah and Ghandal is an abettor. The findings are correct. Sahibzada being 
guilty of an offence under section 302 is sentenced to 14 years subject to confirmation by the 
Chief Commissioner. Ghandal sentenced to 7 years under Section 302/114, I. P. C. 


Precis No. 14. 

Chabsadda. 

Grown through Malik Aman of Tangi Barazai 
Versus 

1. Izzat, 

2. Mohammed Hussain alias Gujor of Tangi Barazai. 

Section 302, I. P. Code. 

Occurrence night of 23/24th March 1928. 

F. I, R. 6-45 A.M. on 24th March 1928, 

Sahibullah Lambardar, made the following report at the Thana 

The dead body of Malik Aman a lad of 15/16 years of age was found lying in the lane in 
front of Mullah Hanifulla’s house. His brother Abdul Qaiyum said that Izzat murdered the 
deceased by strangulation, and that he knew that Izzat was in love with the deceased and the 
couple used to go about together. The remaining part of the story would be related by the de- 
ceased’s brother. 

Remarks of the Committing Magistrate, 18th May 1928. 

Medical evidence proved that the deceased was strangled presumably with a puggaree" 
which was found knotted tightly round the neck. It was alleged that the crime is the result 
of an unnatural passion. Gujor is supposed to have practised sodomy on Izzat, while the 
latter desiced to commit the same crime with Malik Aman who according to the witnesses 
produced, denied him this pleasure and had been murdered in consequence, PoHce inves- 
tigation produced a slightly different theory. MaKk Aman used to extend his favours to Izzat 
but there had been a quarrel between them about a fortnight before and it was on accoxmt of 
this quarrel that the murder took place. 

There is ample evidence to show that MaUk Aman was very frequently in the company 
of both the accused and that he was last seen in their company on the night of the occurrence* 

A point against Gujor is that chaff was found on the body and in the clothes of the deceas- 
ed and similar chaff was found in a heap in the comer of Gnjor’s house and scattered about the* 
liM505FD 
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brother. Afterv/ards Moghal Shah said something improper to Mussamat Labm-a who told 
Alias who became enraged and one day murdered Moghal Shah with a shot gun. Alias Khan 
admitted having murdered Moghal Shah because the latter had illegal connection with Mussamat 
Zarmina his brother’s wife. The jirga found that Moghal Shah had no connection with Mus- 
samat Zarmina. They added that, blood money used to be its. 300 but as the people have be- 
come wealthy hence in our opinion Rs. 800 in British coin should be paid as blood money in 
lieu of the murder of Moghal Shah by Alias Khan to Gul Shah the deceased’s father. Zarghun 
Shah, one of the jirga members and a relation of Alias Khan, accused, dissented. 

The Deputy Commissioner agreed with the finding of the Council of Elders and held AliaS’ 
guilty of the murder of Moghal Shah. 

In accordance with the recommendation of the jirga he ordered AHas to pay blood- 
money of Es. 750 in addition to the Government fine of Rs. 700. 

The Older of the Deputy Commissioner is dated 26th October 1 926, 


Precis No. J9. 

Distbict Bannu. 

Case No. Wjn of 1927. 

Crown Versus Wakhidad s/o Maula Dad, Wazir of Wazhan. 

Charge u/s 302 1. P. C. 

On 19th June 1925 Gul Ghazan was murdered by Wakhidad, who absconded to Tribal 
Territory but subsequently handed himself up unconditionally for trial. The case against him 
was referred to a Council of Elders under section 11 E. C. R. He admitted having murdered 
Gul Ghazan. The facts as found by the Council of Elders were as follows : — 

Gul Ghazan and Ghazan Khan, brother of Wakhidad the accused were Khassadars serving 
under J emadar Aimangai. Some five months before the offence Ghazni Khan the brother of 
the a,ccused had been shot. As Gul Ghazan was accused of having shot Ghazni Khan the case 
was investigated by the PoHce but the facts were so much distorted that the Police came to the 
conclusion that Ghazni Khan had accidently shot himself while cleaning his rifle. The present 
accused however maintained that Gul Ghazan had shot his, accused’s brother. The Council 
of Elders unravelled the true facts of Ghazni Khan’s murder which were as follows : — 

Aimangaiwasinlove with Ghazni Khan, the accused’s brother whom he kept as his persona^ 
orderly and “ Werka.” Gul Ghazan was constantly remonstrating with his brother Aimangai 
about this and complaining that he was spending his whole pay on Ghazni Khan. Aimangai' 
replied that his pay was his own and he would do what he liked with it. The brothers con- 
quently were on bad terms. On one occasion Aimangai told his brother to do sentry duty in 
place of Ghazni Khan but Gul Ghazan definitely refused to do this. One day when he found 
Ghazni Khan in the house of Aimangai he shot him. As already stated the case was investi- 
gated but was filed and no action was taken against Gul Ghazan. 

Pive months later when the present accused Wakhidad was sitting in the Chauk, which 
is the joint property of the accused and his cousin Zarabat Khan, Gul Ghazan walked in. The 
impudence of Gul Ghazan in walking into the Chauk so boldly enraged Wakhidad 
to such an extent that he seized his rifle and shot Gul Ghazan on the spot. The D. C. therefore 
convicted the accused Wakhidad u/s 302, 1. P. 0. He says that “ the facts stated above do, 
however, in my opinion entitle the accused to leniency as regards punishment. I therefore 
sentence the accused Wakhidad to 7 years R. I.” 

The order of the Deputy Commissioner is dated the 14th, July 1927. 

Noth. — N o proceedings except the statement of the accused by the jirga. 


Chabsadda. 


PrSds No. 20. 


Grown V. Ghulam Habib. 

304. 

One Ghulam Haider stands charged with the murder of Afroze, wife of his uncle. The' 
accused absconded to Tribal territory but returned subsequently. 

The deceased had a quarrel with the mother of the husband of the deceased. The acousedr 
the nephew of the complainant, struck Afroze with an axe and killed her. 

The accused confessed his guilt, only alleging grave and sudden provocation. There is 
complete Judicial proof in the case. But the Committing Magistrate stated “ Judicial proof 
is more than sufidcient, but in view 6f the fact that he surrendered himself with the hope that 
he would not be committed to the Sessions, which had been agreed to by myself, I refer the case- 
for Jirga. 
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Tlie Jirga said, After paying consideration to the facts and the statements on the file 
we are of opinion that the accused has committed a criminal offence but unfortunately this 
offence is charged in the form of a serious crime. Accused is guilty of 326 I. P. C. and in omr 
opinion he is liable to 2 years imprisonment/’ District Magistrate says that there can be no 
doubt that the accused was gravely provoked. I sentence brm to 7 years E. I. 

Note by member. 

(1) Despite there being full judicial proof the accused was sent up for Jirga trial by the 
Magistrate. 

(2) The possibility of a trial in the Sessions Court acts as a deterrent. Hence the popular 
belief that Jirga have contributed to the multiplication of Crimes in the Province. 

(3) The Jirga went so far as to suggest the number of years for which the accused to be sent 
to jail. 


Precis No, 21, 

Hazara District. 

Case No. 22/2 of mr. 

Crown V. Mohammad. 

Charge under section 457, 1. P. 0., tried under Section 11, P. C. E. 

This was one of a batch of three cases in which Mohammad accused was prosecuted for 
offences under sections 467 & 460, 1. P. C. This record relates to what has been described in the 
Magistrate’s order of reference to jirga as case No. 1. The accused was alleged to have commit- 
ted house-breaking by night in the house of Hira Singh. The evidence against the accused con- 
sisted of the recovery of a shawl in the course of a search of his house, which was identified by 
Hira Singh complainant to be his. The evidence relied on by the prosecution, if accepted 
as true, would warrant conviction by a criminal court. The Magistrate recorded the evidence 
for the prosecution ^nd defence and framed a charge sheet, but subsequently moved the D, C. 
to refer the case to a jirga. Accordingly the D. C. remitted the following issues to a jirga 
consisting of 4 persons : — 

1. Is the gulabi shawl the property of Hira Singh, the complainant ? 

2. Was it discovered in the house of Mohammad ? 

3. If so, was it stolen by Mohammad from Hira Singh ? 

The jirga found the accused guilty, holding that he had stolen the shawl, the property of 
Hira Singh, complainant, but proceeded to find that two other persons, Shaikha and Ilahiya 
were his accomplices and were also guilty. 

The jirga referred to a confession made by Shaikha which was retracted in a cognate case, 
and which confession led to the search of Mohammad’s house and to the discovery of the shawl. 

The D. C. who had made the reference was apparently succeeded by another officer, 
who referred the case to a 2nd jirga on the groimd that the verdict of guilty against Shaikha 
and Ilahiya, who had not been accused in the case, was not justified. He mentioned some other 
grounds for the action he took. The 2nd jirga arrived at the same finding. 

Finally the D. C. sentenced the accused to 7 years E. I. 

Note. — ^There was no reason for the case being tried through a jirga instead of by a Court. The evidence 
relied on by the second jirga consisted of the testimony of Hira, who identified his shawl, and of another 
witness, Gopi, who likewise proved the shawl to be the property of Hira Singh. The recovery of the shawl in 
the search of the accused’s house shortly after the burglary was satisfactorily proved by the officer making the 
search. The case was apparently referred to the jirga because the confession of Shaikha was considered by the 
Magistrate to be inadmissible, but the D. 0. who made the original reference to the jirga definitely ruled that it 
was admissible under section 27 having led to the discovery of the stolen property from the house of the 
accused. The reason why trial through the jirga was preferred apparently was certainty of a conviction 
and of no appeal being possible. 


Prids No. 22, 

Kohat District. 

Case No. 115 of 1929, 

Croim through Tunas Versus Lai Baz sjo Mir Khan of La(M. 

Charge under section 307, I. P. C. 

The prosecution story in this case is that on the evening of 9th October 1928 Yunas com- 
plainant in company with Bahadari went to look after their maize fields. While passing the 
garden of one Mohammad AU Khan they saw a helping party including Lai Baz accused who 
had apparently come to look after the crops in the garden. After greeting, Lai Baz seems to 
have called out, half jestingly, saying they were thieves out for the stealing of maize. This led 

L606FD 
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to an altercation and abuse. Lai Baz lost Ids temper and Jired a sliot, witli tbe rifle be liad w bicb 
fortunately passed between Yunas and bis companion without wounding either. He then threw 
down his rifle and hid it in a maize field and made off. A number of other persons had arrived 
by this time and Yunas went to report to Shamasud-din-Khan, his master. A report in these 
terms was made next morning in the Police Station. 

When investigation started, the Sub-Inspector induced Lai Baz to produce a rifle, from the 
house of a woman named Bibi Gula, which appeared to have been freshly fired. Eventually 
Lai Baz himself admitted in court that he had actually fired a round from this rifle one day 
before the evening in question but sought to defend himself saying that he had fired at a jackal 
to scare it off the crops. The Assistant Commissioner’s remarks run as follows : — 

“ The stories of Yunas and Bahadari generally corroborate one another. There is no 
hint that any enmity existed between the complainant and accused such as might 
have induced complainant to make a false charge against Lai Baz. Lai Baz 
himself admits that he fired a shot, and his plea that it was directed at a jackal 
is absurd. The case might easily have been dealt with in the ordinary courts if 
the magistrate had given it a little more attention.” 

The Jirga held that there was no doubt whatever as to the truth of the case, and stated 
that Lai Baz suddenly flew into a passion on being abused and fired the shot. 

The Deputy Commissioner convicted Lai Baz of an offence under section 307, L P. 0. 
Taking into consideration that there was no premeditation, under section 307. I. P. C. read with 
section 12 F. C. E. he sentenced Lai Baz to 2 years’ E. I. 

The rifle was forfeited to Government. 

The order of the Deputy Commissioner is dated the 2l8t Eefyruary 1929. 


Precis No, 23, 

District Peshawar. 

Case No, 22 of 1928, 

Grown through Waris {deceased) of Hisar Tang 
Versus 

1, SheraDin "1 

2, Ziarat Gul > All three of Hisar Tang, 

3, MakkiDin J 

Charge under section 302, T. P. C. 

Murder of Waris, 

In this case three persons, namely, Shera Din, Ziarat Gul, and Mohi-ud-din were charged 
under section 302, 1. P. 0., with the murder of one Waris. The accused and the deceased belong 
to village Hisar Tang, Police Station Nizampur. The occurrence, it is alleged, took place in 
the beginning of November 1927, and the F. L E. was made on the 23rd November 1927 by 
Piara Din, uncle of Waris, in which he said that the deceased was murdered by the three accused. 
Subsequently a corpse was seen in kila and the villagers of Hisar Tang identified it to bo the 
dead body of Waris. A torn up shirt, a trouser and a kullah which were found on the spot, 
were identified to be that of Waris. Thebodj^ was headless. The motive is said to be that the 
deceased and accused had gambled and as the former had won all the money, the latter had 
killed him because they wanted to rob him of his money. The case was referred to a jirga on 
6th January 1928 by the A. D. M. The members of the jirga were : — 

1. Mohammed Hafiq. 

2. Shah Mohammed. 

i 

3. Eisaldax Abdullak Khan. 

4. Mohammed Akram Khan. 

The finding of the membeis of the Council of Elders is dated the 26th January 1928. They 
went through the Police files and the Judicial record and examined witnesses for the prosecution 
and the defence. They made open and secret enquiries. They took Shahadat-i-am at village' 
Hisar Tai^ on 22nd Januaay 1928. They also made enquiries from the inhabitants of the 
nei^bouring villages. There were eight 'witnesses for the prosecution including the mother of 
the alleged deceased. Almost all of the witnesses for the prosecution said that the deceased 
had been murdered by the three accused. Three of the members of the jirga, namely, 
(1) Mhd. Akram, (2) Eisaldar Abdullah Khan, (3) Shah Mohammed -were of opinion that the 
deceased was murdered by Ziarat Gul and Shera Din. As regards Mohi-ud-diu they said that 
although he was present at the time of the murder, he had not taken part in it ; while the fourth, 
ndemher Mohammed Eafiq Khattak, Honorary Magistrate was of opinion that Ziarat Gul 
alone was guilty and the other two accused persons were innocent. The members of the Jirga 
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also make mention of a letter wiitfcen by Mr. Mohammed Yaqnb, Judicial Extra Assistant Com- 
missioner, dated the 16th January 1928, in which, he stated that the accused were terrible 
gamblers and that they had murdered the deceased. The members of the Jirga strongly 
relied on the contents of this letter written by a responsible officer. While the finding of the 
Jirga was being translated into English, the A. D. M. received a telegram informing him that 
the alleged murdered man was alive. On 31st January 1928, the A. D. M. passed an order 
on the back of the telegram to the following effect : — 

As the deceased person has been found out to be aHve, so fche accused are discharged. 
The file will show beyond any shadow of doubt that the body of a dead person 
was found out and seen after it was believed by all the people that it was the 
body of the deceased. I am therefore not prepared that the accused were falsely 
charged by any one in a deliberate way. Hence no action against any one is neces- 
sary. ’’ 


Precis No. 24. 

Bannu District. 

Hathi Khel Case. 

Case No. oSjU of 1930. 

Date of institution in the Court of D. C., 12th December 1930, 

Date of decision in the Court of D. C., 21st January 1931. 

Coshwara No. 1439 of village Aral, Paragana Bannu. 

Croim through Captain Ashcroft and others murdered and wounded sepoys of the SflSth 

Rifles {F. F.) 

Versus 

Ayub Ehan^ etc., 87 accused^ List attached. 

Charge under sections 149/302, 147 and 148, 1. P. C. 

The circumstances of the case which are said to have led to the incident of the 24th August 
1930 at Spina Tangi near Police Station Domel, are as follows : — 

In the spring of 1930 “ The Congress movement ” is said to have spread from the city of 
Bannu to the surrounding country side. The main supporters of this movement were Mullah 
Abdul Jalil and Mulla Fazl-i-Qadir. The latter was known to have been the principal speaker 
at certain Congress meetings held in villages. He succeeded in obtaining the sympathies of 
Ayub Khan (accused No. 85), a Hathi Khel and a near relative of the head of that tribe, the- 
late K. B. Khair Mohd. Khan. 

By notification No. 9159-P. of 11th May 1930 the Hon’ble the Chief Commissioner declared 
the association known as the Bannu District Congress Committee ’’ and ‘‘ subordinate allied 
bodies ” and the “ Naujawan Bharat Sabha ”, respectively, in the Bannu District to be unlawful 
within the meaning of section 16 of the Criminal Law Amendment Act 1920, as these were 
interfering or had for their objects interference with the maintenance of Law and Order and 
that they constituted a danger to the Public peace. 

On the 10th of July 1930 the District Magistrate of Bannu Mr. C. H. Gidney promulgated an 
order under section 144 Cr. P. C. inthe Bannu District '' prohibiting the holding of any procession 
or gathering within the Municipal limits of Bannu city or mthin a radius of 10 miles until further 
notice ”. He further prohibited until further notice, '' the carrying by any person within the 
above limits of any lathi, lor, knife or any weapon of offence or capable of being used as such ”. 
The public were further warned that volunteers of the Congress Committee, etc., noted above 
were prohibited “ from appearing in any part of the District Bannu and if they were to do so in 
disregard of the Local Government's Notification No. 9159-P., dated the 11th May 1930, they* 
would be dispersed by force 

On 10th July 1930, the operation of the said orderof the District Magistrate, Bannu, dated 
the 14th May 1930 was extended by the Notification of the Local Government No. 13660-P., 
dated the 10th July 1930 for a further period of two months with effect from 14th July 1930. 

On 10th August 1930 the Eesident in Waziristan saw a Hathi Khel Jirga and announced 
to them an ultimatum (it does not appear under what Act) which was to expire on the 12th 
August 1930., The terms were as follows : — 

1. The surrender of all licensed arms and all fche village defence rifles. 

2. The bringing in of the 6 principal Hathi Khel ring-leaders. 

3. The expulsion of Mullah Fazl-i-Qadir, 

4. The cessation of Congress meetings within Hathi Khel limits. 

As none of the terms were complied with, the D. C. of Bannu Mr. C. H. Gidney (after ob- 
taining sanction from Colonel Griffith, Eesident in Waziristan on 20th August 1930) directed 
the seizure of the following persons and of all property belonging to them under section 21 

T*. a E. 
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1. Ayub Khan s/o Umar Khan, 2. Mirdad s/o Saida Khan, 3. Mir Salam, Pital Khel, 
4. Badshah Khan s/o Nawaz, 5. Amir SherKhanof Murghali, 6. Taj Ali Khan of Murghali, 
7. Ahmad Shah s/o Rehmat Shah, 8. Durranai s/o Umar, ah described in the proceedings as 
residents of British territory District Bannu. Mr. Gidney further directed, “ in the event of 
these persons not being found, the confiscation of all their property and the arrest of their rela- 
tives and the seizure of such moveable property belonging to these relatives as may be found.” 

In compliance with the Deputy Commissioner’s order, Mr. Ghulam Hassan Eihan, Magis- 
trate, Illaqa Domel, with the D. S. P. went to Murghalli on the morning of 21st ; and reported 
that, “ (a) Taj Ali was already in the lock-up and no moveable property was found in his house.” 

“ (6) Amir Sher Khan was not found in his house. His relatives — 1. Khalifa s/o Rehmat 
Dm, caste Wazir Parba Khel, uncle of Amir Sher Khan, 2. Newaz s/o Meraj Gul, b/o Amir 
Sher Khan, 3. Sher Ahmad s/o Inzar, 4. Dad Gul s/o Pirat Khan, 5. Wazir Azam s/o Spin Gul 
were arrested and handed over to the Assistant Commissioner as ordered by the Deputy Com- 
missioner. All the live stock belonging to the near relatives of the said Sher Khan e.g., cows, 
donkeys, goats, etc., etc., were handed over to the Domel Police.” 

“ (c). On the morning of 22nd August 1930 the houses of Ahmad Shah and Durranai were 
searched. They were not found in the village but their relatives — 1. Zalak s/o Umar Khan 
b/o Durranai, 2. Gul Isab s/o Kharak cousin of Durranai, 3. Gula Badshah s/o Rehmat Shah b/o 
Ahmad Shah Dasta Pir s/o Mirgul, 5. Khidar Khan s/o Dasta Pir were arrested and handed 
over to the Domel Police.” Their live stock, e.g., cows, donkeys, trunks, wool, thread, wheat, 
charpoys, etc., etc., were handed over to the Domel Police. 

AH property moveable and immoveable of Taj Ali Khan, Amir Sher Khan, Durranai, Ahmad 
Shah, Ayub Khan and Mirdad Khan was attached and confiscated. Subsequently the immoveable 
property of the first four was restored. The immoveable property of Ayub and Mirdad was 
restored to their relatives on 18th April 1931, i.e., three months after their convictions. 

On the 21st of August 1930 parties of Troops, Constabulary and Police rormded up the 
villages of absconding riug-leaders. Three of these were arrested but Ayub Khan and Mirdad, 
accused Nos. 85 and 86 were not found at their village. This action had succeeded in bringing 
m certain licensed weapons. 

On Friday, the 22nd August 1930 an announcement was made in the Kasaban Mosque, 
outside Bannu city that a large meeting would be held at a hamlet called Mash Killi in Hathi 
Khel Limits. 

On 23rd August 1930 the Deputy Commissioner instructed the Superintendent of Police 
to proceed to the proposed place of meetmg. Here large Chapar was found in course of erection 
and was demohshed and the materials were burnt. Three persons who were said to be the 
conveners of this proposed meeting were arrested and after consultation with the Resident in 
Waziristan the Deputy Commissioner decided to confiscate the property of these persons and 
burn their houses. It is not apparent from the record whether this order of the Deputy Com- 
missioner which was subsequently carried into effect was an oral order or written one. Further 
it does not appear from the record as to under what act or regulation this decision was arrived 
at. Was it an executive order or order passed under section 34, F. 0. R. ? Nobody can say. 
Accordingly on the morning of 24th August 1930 a combined force of 300 of the 6th Bn., 13th 
Frontier Force Rifles together with 100 Frontier Constabulary moved out to a point some 12 
miles along the Bannu-Kohat Road. Two parties were formed. One party proceeded to 
the hamlet of one Bijan, an ajjeged convener of the meeting whose house was duly destroyed 
and burnt. The house of one Raibat was also burnt. 

While this was being done a message was received that Mulla Fazli Qadir, Ayub Kh an and 
Mir Dad were in the neighbourhood with their men and that they wished to surrender them- 
selves but before doing so wished to see an oflScer. The Deputy Commissioner sent off two 
Wazir Maliks (not Hathi Khels) to discuss more precisely what Ayub Kh an, etc., wanted. 

The Maliks returned with a reply that Ayub Khan, etc., refused to have anything to do with 
any maliks but wished to see an officer {iide statements of Pohtical Tehsildar, M. Ghdam Hassan 
Khan, E.A.C., Saidan Gul before the Special Magistrate Mufti Mohammad Yaqoob Khan). 
Very shortly after this a messenger arrived direct from Ayub Khan that he and his party could 
surrender themselves at Bannu Jail and insisted on holding the meetings and further that all 
.confiscated property should be returned to the owners. (Tide statements of the above 
iwitnesses.) 

Captain Ashcroft who was directed to reinforce a platoon of the Military left at Mamash 
Khel however decided to move forward in the direction of the crowd. This he did, halting at 
some 60 yards from the crowd. According to the prosecution witnesses and the finding of the 
. Jiiga this crowd numbered about 600. According to p, w. Dewan Ali, another witness for the 
prosecution produced before the special Magistrate, it appears that Captain Ashcroft with his 
26 men pushed his way into the mob and ordered his men to fix bayonets, after pushing a 
youngman aside and grappling with an old man with a long beard. It appears from the evidence 
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that several members of fcbe mob were aimed with swords and firearms. Tb^ result, that 
Captain Ashcroft and 8 sepoys of the 6/13th Eifles (F. F.) namely 

No. 6890 Sepoy Eaja Elian 
No. 6287 L/N Sajawal Khan 
No. 9933 Sepoy Yakub 

No. 9446 Sepoy Abdul Aziz were killed. 

No. 6687 Sepoy Jalal Elan j 

No. 6854 Sepoy Walli Khan 1 
No. 8457 Naik Mohd. Zar Khan I 
No. 6901 L/N Suleman Ali J 

and 10 wounded on the Military side. 

How many were killed and wounded on the side of the mob no one can exactly say. It is a 
very significant fact that while many witnesses for the prosecution depose that they had seen, 
many men belonging to the crowd killed and wounded, they are unable to give even an ap- 
proximate number. It is admitted by the members of the Jirga and also by the D. C. that the 
casualties on the side of Hathi Khel were very heavy indeed. 

After the firing had ceased a large number, 67 of the mob, and called by the Jirga and 
D. C. a Lashkar ” who were apparently lying on the ground taking shelter were brought in by 
the troops to Bannii and placed in the Jail. It appears that soon after the occurrence, most of 
the accused persons were put in the Political Havalat and by the order of Mr. Gidney , Deputy 
Commissioner, Bannu, dated the 16th October 1930 they were transferred to the judicial lock- 
up. This number forms the majority of the accused. A certain number of arrests were also 
made. Subsequently the total number of the accused was 86. No parcha ” was cut for 24 
days. After the expiry of this period the present accused were cnallaued. The case w'as en- 
quired into by the Special Magistrate, Mufti Mohammad Yaqoob Khan, especially deputed for 
the purpose. 

On 24th November 1930 Mr. Campbell, D. C., Bannu, issued the following instruction to the 
Special Magistrate : 

With reference to the Case Crown versus Hathi Khel you are to conduct as full an eoiquiry 
as possible preliminary to the submission of the Case to a Council of Elders, under Section 
11 F. C. E., i.6., the proceedings of the F. C. K.” On 26th November 1930 the applications 
of the accused to engage the services of pleaders, were refused both by the D. C. and the Special 
Magistrate, as the enquiry was ah initio under the F. 0. E. The enquiry before the Magistrate 
commenced on 26th November 1930 and lasted till 2nd December 1930. The Special Magis- 
trate examined 47 witnesses for the prosecution who had direct knowledge of the occurrence. 
The medical evidence {vide statement of witness No. 46 Lieutenant Chaudhary, Bannu) 

shows that “ Captain Ashcroft had one gun-shot wound and a lor wound on the right temple. 
The post-mortem examination was not considered necessary as the cause of death was defi- 
nitely known. On question by the prosecuting Inspector, the witness stated that in his opinion 
the lor injury was inflicted on Captain Ashcroft after he was dead as a result of the gun-sliot 
wound. The gun-shot wound killed Captain Ashcroft immediately. The lor injury might 
have been inflicted after the gun-shot wound. There W8,s no flow of blood from the lor injury ; 
whereas there was a lot of bleeding from the other injury and this showed that Captain Ashcroft 
was dead tv hen he was struck with the lor. The other persons, who v''ere killed on the side of 
Militaiy had bullet wounds.” 

Dr. Sardari Lai, witness No. 47, Bannu, examined injuries on the bodies of 28 persons 
belonging to the Hathi Khel tribe and others, three of whom died subsequently- Most of these* 
injuries were due to shots fired from small-bore rifles. As there was no charring on any of the 
wounds, the shots in the opinion of witness, must have been fired from a distance of 4 or 6 feet. 

The statements of Lieutenant Chaudhary, and that of the Assistant Superintendent 

of Police show that infoimation of this collision was given to the Deputy Commissioner. Captain 
Wainwright and his party came up and lewis guns were fixed and were fired for about three 
hours. At the close of firing, the dead and wounded were f oimd in the dry bed of Spina Tanga 
Nallah. P. W. 6, Head Constable Mian Hamid of the Bannu Police, says that wounded and 
dead belonging to the crowd were lying on the spot. The witness picked up 3 or 4 wounded 
persons but the Superintendent of Police said that it was getting late and that We must go 
and so we all went away leaving the dead and the wounded of the mob at the spot.” ^ 

P. W. 10 Sher Mohammad Khan, Sub-Inspector of Police said the orders of the Deputy 
Commissioner under section 144, Cr. P. C. were made public by him personally to the villagers 
through the Lambardars of different villages. Ayub Khan, Mixdad and Mir i^am were leaders 
of the Congress. The houses of Bijan and Eobjiat were burnt under an order from the Deputy 
Commissioner. (See also the statement of K.S. Sultan Mohammad Khan, Political Tehsildar). 

P, W, 12 Jemadar Diwan Ali of the 6/13th Eifles says that many persons belonging to the* 
mob were armed. Some of the members of the mob were shouting Allah-o-Akbax He-* 
goes on to say, “ Captain Ashcroft gave us no definite orders that ' we should fire or not ' ” ■ 

LM605FI> 
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Captain Ashcroft pushed a\va,y an old. man with a long beard. Munawar, P. W, 1.3, stated that 
‘‘ Captain Ashcroft and his party entered the mob and mixed up with tliem and that Captain 
Ashcroft was struck -R-ith a sword on the head and also received a gun shot in the neck.” 

Both the assailants of Captain Ashcroft, e.ff.. the old man with a long beard and a young 
man were shot dead by the witness. The witness saw an old man getting hold of Captain 
Ashcroft’s clothes and in return Captain Ashcroft got hold of the old man’s clothes. The 
witness fired at the old man who was grappling with Captain Ashcroft and shot him dead. 

P. W. 26 Atta Mohammad Khan deposed as to the message aboirt surrendering that passed 
between Ayub Khan and the Deputy Commissioner as given above. The witness further 
stated that he saw Captain Ashcroft going towards the mob and told the Deputy Commissioner 
that the officer in question was taking a dar^erous step. The Deputy Commissioner sent for 
Malik Miizaffar Khan and orderd him to go at once and stop Captain Ashcroft from going 
towards the meeting. Malik Muzaffar Khan, mounted a horse and had gone about fifty paces 
to give the D. C.’s message to Captain Ashcroft when a shot was heard and shortly after more 
shots were fired. Malik Muzaffar Klan therefore returned towards the place where the D. C. 
was. After 5 or 6 shots had been fired “ on the entry of Captain Ashcroft with his party into 
the mob, the Military fixed 3 Machine Guns and started firing at the mob.” The witness pro- 
ceeds to say that in accordance with the orders of Eesident, “ The Hathi Khels had deposited 
all their licensed arms before the 23rd August except 3 or 4 licensed guns and rifles because these 
persons would not deposit them ”. 

P. W. 38 Selw 3 m, A. S. P., Bannu proves the messages about the suirender from Ayub 
Khan, etc., to the Deputy Commissioner and further says that Ayub Khan andMirdad were 
coming with their party to surrender on certain terms. The witness further says “ We sur- 
rormded the mob at least half an hour before Captain Ashcroft came in contact with the mob.” 
The witness could not say how many fire-arms the mob had but shots were fired by it. 

It appears from the evidence of Mr. Bouse that Mullah Fazli Qadir was wounded and died 
when he was being carried on the top of a lorry to Barmu Jail. 

It is also clear from the evidence that the houses of Ayub Khan and Mirdad were burnt 
soon after the occurrence. 

The report of the Special Magistrate, Mufti Mohammad Yaqoob Khan is dated the 2nd 
December 1930. It was submitted to the Deputy Commissioner on 12th December 1930. He 
describes the facts and discusses the evidence. 

It should be remembered that all the accused persons are British subjects, and residents 
of British Territory, District Bannu. The six principal accused persons namely, Ayub Khan 
Mirdad, Mir Sahibdin, Mir Azam, PirBadan and Mohammad Sher pleaded alibi. Ayub Khan, 
Mirdad and Mir Azam surrendered during tbe trial. In a statement Aynb Khan says that he 
andMirdad were absent from their village on the 22nd and 23rd August 1930. They had 
gone to tbe Marwat area. They returned on 24th of August and wished to have a tallc with 
the Deputy Commissioner at Bannu to impress upon him that they were not Badmashes 
and ring-leaders of the Congress movement. They came to know that the Deputy Commis- 
sioner was at Mashkhel and therefore they had sent a message through Zarmii' and Said Gul 
requesting the Deputy Commissioner to give them an interview. They never intended to 
take part in the meeting of 24th August 1930, and they never said that they wanted to lead a 
procession in Bannu City after the meeting was over and then surrender. Ayub Khan says 
that he was at a distance of 3 miles from the place of occurrence when he heard the shots and 
went straight away to his village. 

Mirdad says that he was ill in Umar Khan Kaurana on the day of the occurrence. In 
other respects his statement is the same as that of Ayub Elan. 

Both Ayub Kba.n and Mirdad declare that as many as 80 men belonging to the Hathi 
Khel tribe and others were killed on tbe spot besides a large number of wounded. 

Mir Sabibdk says that he was wounded in the leg in his own village by a bullet fir-ed by 
a maobine gtm. 

Tbe other three accused persons say that they were not present at the scene of occurrence 
at’any stage. 

On the 2nd January 1930, Mr. Campbell, D. C., Barmu, referred the case to a Council of 
Elders consisting of the foUowing members : — 

1. K. S. Aibab Sher Ali Khan of Taikhal, Peshawar. 

2. Subedar AzizuUah Khan of Penang, Peshawar. 

3. Mir Alam Khan of Tangi, Peshawar. 

4. Mohd. Umar Khan of Topi, Peshawar. 

5. Elan Sahib Subedar Major Sultan Mir of Kohat. 

6. K, S. Subedar Laiq Shah of Kohat. 

7. Captain Alam Khan of Baghdada, Peshawar. 
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His order nms as follows : — 

On the 24th of August 1930, a collision occurred at Spina Tangi Mullah near DomeL 
In this affair Captain Ashcroft of the 6/1 3th F, F. Rifles was killed together ^dth several men 
of his regiment. The Hathi Khels suffered very heavy casualties, a large number were killed 
and wounded and a greater number were arrested on the site or subsequently. These persons 
who were arrested are now on their trial.” 

I now pass formal orders referring the guilt of the 85 accused (as per Kst attached) to 
a Council of Elders under section 11, F. C.^R. The points for consideration by the Jirga 
appear to me as follows : — 

It will be for Jirga to determine : — 

1. Which, if any, of the accused formed part of this gathering and whether they are 

liable under section 147, 1. P. C. 

2. Which, if any, of the accused formed a part of this assembly being armed at the 

time and so are liable under section 148, 1. P. C. 

3. Which, if any, of the accused in defiance of orders and notifications promulgated 

under section 144, Cr. P. C. took part in this assembly with the common inten- 
tion of committing murder and thus being liable under sections 149/302, 

I. P. C. 

I would draw the attention of the Jirga members to the orders and notifications referred 
to in the evidence from which it would appear that at that time in this District a gathering 
of any nature would be held to be an unlawful assembly. It does not, therefore, appear to be 
open to very serious discussion whether the persons who took part in this affair had reached 
the point where they intended to hold a mass meeting. The mere fact of their having collected 
together with the intention of proceeding to an appointed site would appear to be in contra- 
vention of the orders promulgated. This, however, is a point on which the Jirga should give 
an opinion.” 

Finding of the Jirga, dated the 8th January 1931. 

They said that their investigation continued from 2nd to 8th January 1931. They 
examined the Police and the judicial records, the statements of the Prosecution witnesses, 
of the accused and their defence. They also made secret and open enquiries. They find that 
the Hathi Khel tribe announced a meeting for 24th August 1930 at Spina Tangi. They 
further say that warrants of arrest were issued against Ayub Khan, Mirdad, Pir Badan and 
Mir Sahib Din before 24th August 1930, but that they evaded the arrest and carried on pro- 
paganda against the Government in company with Abdul Jalil and Fazl-i-Qadir. They say 
that a crowd numbering more than 600 with drums beating and in dancing attitudes was coming 
towards Spina Tangi from east to west. Ayub Khan, etc., sent Saidan Gul and Amir with 
a message that they had already advertised the meeting for 24th August 1930 and as they 
had invited other persons, they would hold the meeting on that day and after the meeting 
they would march with the procession through BannuCity and surrender themselves. They 
found that the accused who were subsequently convicted by the D. C. formed an unawful 
assembly and that Ayub Khan, Mirdad, Mir Badan, Mr Axam, Mohammad Sher and Mir 
Sahibdin were carrying fire-arms which they used on the 24th August 1930. They found the 
accused who were subsequently discharged by the Deputy Commissioner not guilty, as the 
members of the Jirga were of opinion that these persons neither formed part of unlawful 
assembly nor were they present at the spot. They were arrested on the road. It is to be 
noticed that the members of the Jirga do not discuss the evidence on the record and do not 
give reasons for their findings. 

However, there is no evidence on the record to show that Ayub Khan, Mirdad, Moham- 
mad Sher, Mir Azam, Mir Sahibdm and Pir Badan possessed fire-arms and that they had 
used these arms agaiast the Military, Probably the finding of the Jirga is the result of their 
secret enquiries. 

The final order of the Deputy Commissioner, Banuu was passed on 21st January 1931. 
After stating the facts, he finds that “ the persons who formed the gathering were acting in 
contravention of lawful orders passed by the Deputy Commissioner, Bannu from time to tune 
and that therefore all such persons were members of an unlawful assembly. The facts that 
they had or had not reached their goal does not enter into the question for they were already 
acting in contravention of these lawful orders in collecting together and marching to the scene 
of meeting ”. He further finds that it is only reasonable to suppose that the main number 
managed to make good their escape and there is strong presumption for believing that a consi- 
derable number of accused in court, were unarmed people who were too frightened to attempt 
to escape when such heavy firing as occurred was in progress and only lay near the scene of 
action to avoid being shot. Presumably the advent of troops, the noise of drums and shouts 
from the Lashkar and the general excittoent prevailing attracted a large number of people 
to the site merely as onlookers He continues, The number of weapons recovered 
from the scene of occurrence was peculiarly small. The witnesses for the prosecution have 
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been unable to identity any of tbe accused as being on the scene of occurrence armed with 
deadly weapons. Without such evidence therefore it is not possible to bring home the offence 
to the great majority o? the accused. The Jirga, however, as a result of their enquiries, 
as can be seen from their finding have definitely found that Ayub Khan, Mir Azam, Mirdad, 
Mir Sahibdin, Mohammad Sher and Pir Badan were all armed with various kinds of fireams. 
Except for these six persons, therefore the offence under section 148, L P. C. as against the 
remainder must fall to the ground ”, He goes to say that the evidence of the men of the 
6/1 3th Rifles show that an assault was made upon the person of Captain Ashcroft before any 
shot had been fired by the military or the police. There is no evidence whatsoever on record 
to show that the troops opened fire first.” As regards the common intention of the six persons , 
named above, Ayub Khan, Mirdad, Mir Azam, Mir Sahibdin, Mohammad Sher and Pir Badan, 
they intended to fulfil their intention to hold a meeting at the appointed place, in direct opposi- 
tion to the force of Government in I'he vicinity, with the use of arms, the resultant action of 
which they cannot but liave been aware 

The Deputy Commissioner therefore found Ayub Khan, Mirdad, Mir Azam, Mir Sahibdin, 
MoaLmmad Sher, Pir Badan guilty of an offence under section 149/302, 1. P. C. and sentenced 
Ayub Khan and Mirdad as being the leaders to J4 years’ rigorous imprisonment each, subject 
to* the confiormation by the Hon’ble the Chief Commissioner. He also sentenced Mir Azam, 
Pir Badan, Mohammad Sher and Mir Sahibdin to 10 years’ rigorous imprisonment each, sub- 
ject to the confirmation by the Hon’ble the Chief Commissioner. 

The Deputy Commissioner also convicted and sentenced under section 148, the various 
accused whose names are given as convicted ” in the attached list. He accepted the finding 
of the Jirga as regards the remainder and discharged them. 

The sentences on Aj-uib Klian, Mirdad, Mir Azam, Mir Sahibdiu, Pir Badaix and Moliammad 
Sher were confirmed by Colonel GHflith, the Commissioner and Resident in Waziristau on the 
12th March 1931. 

An application for revision of these six |>ersoiis was rejected by Colonel Griffith, Resident 
in Waziristan on the 17th July 193i, in brief order which runs as follows 

'‘The finding and the sentences in this case were clearly justified, the proceedings were 
regular and I see no ground for interference' 


List of Amused. 

1, Mohi-ud-Din son of Maslia Din, Mamat Killa Wazir Spina Tangi* 
*2. Balak sou of Hayat, Wazir Spina Taugi. 

3. Khawaja Mir son of Faizal, Wazir Mamat Killa. 

4. Zakki son of Naulak, Wazir Mamat KrUa. 

*5. Kotanai son of Mir Baz, Wazir Mamat Killa. 

6. Gulamir son of Mamir, Wazir Mamat Enlla. 

7. Jnant son of Sohbat, Wazir Hathi Khel, Mamat Killa. 

*8. Sada Khan son of Sadia Khan, Wazir Mamat Killa. 

9. Masim son of Gul Abaza, Wazir Mamat Killa. 

10. Shah Zamir son of Mir Salam, Wazir Mamat Killa. 

11. Azad Khan son of Gul Bagh, Wazir Mamat Krlla. 

12. Mehr Dad son of Sher Dil, Wazir Bandar Killa. 

13. Amir Shah son of Sher Dil, Wazir Bakar Khel, Khattak Aral Killa. 

14. Mir Sada Khan son of Amir Shah, Wazir Khattak, Aral Killa. 

*15. Abdul Majid son of Zaffar Khan Khattak Aral Killa. 

*16. Sahib Gul son of Gul Khan Khattak, Aral Killa. 

17/ Abdul Mohammad son of Gulahmad Aral Killa. 

*18. Juma Eoz son of Bawta Khan, Wazir Kuxah Killa. 

19. Sher Dad son of Mina Khan, Wazir Kurah KiUa. 

*20. Maluk son of Din Mohammad, Wazir Kurah Killa. 

21. Haqmehr Shah son of Gul Mahdi, Wazir Azim Killa. 

*22. Shah Khan son of Mohammad Akbar, Wazir Azim Killa. 

23. Mohammad son of Wattai, Wazir Khorandil Killa, 

24. Shain son of Sher Gul, Wazir Kamar Khel. 

*25. Mir Sada Khan son of Gul Anar, Wazir Khoran Dil Killa. 
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•26. Mir Agha Jan son of Zar Ktan, Wazir Kamat Kiiia. 

27. Said Klian son of Amin Khan, Wa 2 dr Kamar KilJa* 

28. Zari Shah son of Mehr Dil, Wazir Kamar Kill a. 

*29. Grul EJian son of Mehr Dil, Wazir Kamar Killa. 

*30. Bahawal son of Mazan, Wazir Mani Jan KHla. 

31. Abbas Khan son of Khan, Wazir Isa Khel. 

32. Thakadar son of ELarar, Wazir Isa Khel. 

%3. Sardar son of Thakadar, Wazir Isa Khel. 

34. Masin son of Vakil, Wazir Warana. 

35. Bawta Khan son of Samand, Wazir Spina Tanga. 

36. Ghazal son of Zar Khan, Wazir Mawar Killa. 

37. Ghat son of Mir Khan, Wazir Mawar Killa. 

38. Dabarai son of Mir Khan, Wazir Mawar Killa. 

39. Said Khan son of Jmna Khan, Wazir Spina Tanga. 

40. Juma Khan son of Zadrai, Wazir Mawar Killa. 

41. Amal Khan son of Aid Mohammad, Wazir Dandi Killa. 

42. Fazalai son of Aid Mohammad, Wazir Dandi Killa. 

43. Gul Jawahar alias Golzar Khan son of Malik Azam, Wazir Dandi Killa . 

44. Babnawaz son of Mh Jan, Wazir Dandi Killa. 

*45. Allah Khan son of Palla Khan, Wazir Sadarwan. 

46. Jnmawir son of Mirza Mohammad, Wazir Matakai. 

47. Mirdad son of Awal Dad, Khattak, 'Jnllimdar Shah Killa. 

48. Gul Mawas son of Mirash, Khattak, Sheikh Umaran Killa. 

49. Hawal Dad son of Musharab, Khattak, Jullimdar Shah Killa. 

50. Mirza Ehan son of Khanai, Khattak, Hinja Banda. 

61. Nur Mohammad aUas Khanai son of Sardad, Wazir Sparka. 

*52. Abdul Manan son of Akor Khel, Wazir Khorindal EuUa. 

53. Ghulam Haider son of Yaran Muhana, Brahim Killa, D. I. Ehan. 

*64. Jawahir Shah son of Nazim Shah, Sayed, Thathi Michan Khel. 

55. Wajan son of Mirza Ehan, Jhandu Khel. 

56. Sarfaraz Khan son of Muqarrab Ehan, Pashtun, D. I. Ehan. 

*57. Gul Jawahar son of Lai Baz, Pashtun of Sikkandar Killa. 

*68. Tor Ali Shah son of WaUi Shah, Said, Adhami Jhandu Khel. 

*59. Azam Ehan son of Kata Mir, Khattak, Gambar. 

*60. Fazal sou of Khulgi Shah, Khattak, Gambar. 

61. Sada Din son of Arafin, Quresh of Gambar. 

*62. Mohammad Gul son of Haibat Ehan, Fathan Sagi Michen KheL 
63. Nashadad son of Khan, Pathan Nurax. 

*64. Zarbat Shah son of Bahauddin, Painda Khel, Manduri. 

*65. Jan Mohammad son of Khani Shah, Wazir Karlasta. 

*66. Aliasudddin son of Agar, Wazir Karlasta. 

67. Ghafar Shah son of Mir Akbar, Qureshi of Jhandu Khel. 

*68. Mohammad Amin son of Karim Dad Wazir, Mmdai Khel. 

69. A zmir son of Asal Din, Khattak of Akhami. 

*70. Zar Khan son of Ghat Mir, Wazir Bhexandal Killa. 

71. Pir Ghulam son of Mir Kalam Pashtun of Mira Khel. 

72. Mh Sahib Din son of Wahab Din, Qureshi of Khist Killa. 

73. Gula Ehan son of Purdil, Wazir Jata Khel. 

*74. Khan Bad Shah son of Ali Mat Khattak of Amir Jan Ehla. 

L606FD 



136 


*75. Khauzada son of Khanai, Wazu- Braham Kiila. 

76. Azad Khan son of Zeri Gul, Khattak Aral. 

*77. ShiTrang son of Ghazni, Khattak Miwar Kilia. 

*78. Haq Dad son of Saleh Khan, Wazir Azim Navi Kilia. 

*79. Ah Hussain son of Mir Hussain, Wazdr Chola Khel. 

*80. Payao Khan son of Said Amin, Wazir Kotan Eiilla. 

81. Mohammad Sher son of Bakhmal, Banuchi of Gamhir. 

82. Lai Baz son of Mir Baz, Pashtun of Sikandar Kilia. 

83. Pir Badan son of Nur Biyan, Khattak of Land Kamar. 

*84. Fazal Eahim Mulla son of Muzanunil Shah, Quresh of Sadrawan. 

85. Ayub Khan son of Umar Khan . . 1 

86. Mirdad son of Sada Khan . . • ■ r Surrendered during progress of trial. 

87. Mir Azam son of Eaz Gul . . • • J 

* These accused were sentenced to one and a half years rigorous imprisonment- 
under Section 147 I. C. P. 

The accused Ayub Khan and Mirdad are sentenced to undergo fourteen years’ rigorous 
imprisonment subject to the confirmation of the Chief Commissioner, and accused Mir Azam, 
Pic Badan, Mohammad Sher and Mir Sahib Din to undergo 10 years’ rigorous imprisonment 
subject to the confirmation of the Chief Commissioner. 

The remaining accused were acquitted. 


Copy. 

List of people conjmed m Political Hamlat in connection with the case of Maulvi Fazal Qadir. 

1. Mullah Abdul Khalim s/o Maulvi Mohammad, partana of Piran Taghal Khel b/o Qazi 
Pazai Qadir. 

2. Mullah Eahmatuhah s/o Maulvi Mirza Pashtoon of Jand Taghal Khel, sister’s son of 
Fazal Qadir. 

3. Mullah Abdul Qayum son of Maulvi AbdurEehman, Pashtoon of Degan, sister’s son of 
Fazal Qadir. 

4. Abdul Eahim son of Maulvi Abdul Eehman of Kotka Alrhmandin in Fatema, Khel, 
sister’s son of Fazal Qadir. 

6. Ibrahim alias Changi son of Fazal Qadir, sister’s son of Fazal Qadir. 

6. Abdul Ali son of Mohammad Araf of Bhai Khan Maidan, sister’s son of Fazal Qadir. 

7. Eokhanzad son of Haji Amir Mukhtar Pashtoon of Sarmast Mira Khel, shelterer of Fazal 
Qadir. 

8. Mohammad Sharif, "I sons of Zober Khan, caste Qm-ashi of Sabbu Khel Khattak. 

9. Mohammad Aslam, > Sister’s sons of Fazal Qadir. 

10. Hazrat Shah, J 

Verified. 

(Sd.) W. L. CAMPBELL, 

The 18th June 1931. Deputy Commissioner. 


Please let me know why prisoner No. 8 is still shown as a poHtical prisoner. The men who 
ware arrested in connection with the Spina Tangi Show have been transfered under my order to 
the judicial lock-up. 

(Sd.) C. H. GIDNEY, 

The 8th ’November 1930. Deputy Gcmrmsswner, Bannu. 

Superintendent of Jail No. 1602, dated the 8th November 1930. 

The prisoners arrested on 24th August were all transferred from the political hawalat to 
judicial lock-up under your orders. 

This prisoner GuHa Khan was admitted on 11th September 1930 under the offence “ Politi- 
cal-” I <iid not know that the prisoner was arrested in connection with the Spina Tangi Show. 
I have shown him now in the judicial lock-up, under mstructions received from the court of 
Treasury Officer on 6th November 1930. 

(Sd.) Superintendent of Jail. 

Eeceived on 161h November 1930 4 p.m. 

■ Seen. (Sd.) C. H. GIDNEY. 

The 20th November 1930. 
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Copy. 


Forv a. 

List of Political Prisonsi's in the Political Haicalat in the Bannu District. 


Serial 

No. 

Name. 

Father’s name. 

Tribe. 

Beasons for detention. 

1 

Mina Bin . . 

Kapat 

Wazir, Hathi Khel 

. . 

Political. 

,, 2 

SaifoUah 

Abdullah Khan 

Do. 


Do. 

3 

HayatuUah Khan 

Gul Samand 

Do. 


Do. 

4 

Mada Mir Khan 

Mohammad Khan . . 

Do. 


Do. 

5 

Saida Khan . . 

Khawaja Mohammad 
Khan. 

Do. 


Do. 

6 

Niaz Budin . . 

Darya Khan 

Do. 


Do. 

7 ' 

Basnl Khan . . 

Darya Khan 

Pashtoon . . 


Do. 

8 

Gulla Khan .. 

Pur Dil 

Do. 


Do. 

9 

Abdullah Khan 

Mir Ajab . . 

Do. 


Do. 

10 

Attaullah 

Amir Khan.. 

Quraishi 


Do. 

11 

Mir Abbas Khan 

Pauji Khan 

Pashtoon .. 

• • 

Do. 

12 

Piyao Khan . . 

Said Amir .. .. 

Wazir, Patal 

• • 

Do. 

13 

Mohan Lai . . 

Janam Das 

Hindoo 

m • 

D. I. K. 

14 

Chela Bam . . 

Kallu Bam 

Hindoo 

** 

D. I, K. 


Yesterday vhen the Deputy Conmiissioner inspected the jail the number of poKtical pri- 
soners was given to be 14 on the board. 


Out of these 14 prisoners orders for the release of Nos. 1 — 6 have been issued and these will 
be released to-day. 

No. 7 . Rasu] Khan has been arrested for harbouring Ayub Khan and Mirdad. The Police 

are investigating his case. » 

No. 8. Gulla Khan is SirH Khel Wazir. He was wounded on 24th August 1930 in the en- 
gagement at Spina Tangi. 

No. 9. Abdullah Klian has been arrested for having carried away a Government 

rifle. 


No. 10. Attaullah is the man who was spreading agitation in Mahsud and Wazit coxmtries. 

No. 11. Mir Abbas is the brother of Mohibullah alias Maithal, Hathi Khel who had fired, 
at the car of Mr. Dundas on 24th August 1930. 

No. 12. Piyao Khan is Hathi Khel and is said to have been arrested in connection with 
disturbance of Spina Tangi. 

Nos. 13 and 14 are Hindus. I do not know anything about them. They axe said to have 
been sent from D. I. Khan District. — 


Peshawar District. 


Precis No. 25. 


Case No. 31612 of 1929. 

(Village Bhanamari, District Peshawar). King Emperor versus Monohar LaJ and Radha 

Kishen, and 


Case No. 317 j2 of 1929. 

(Village Bhanamari, District Peshawar). King Emperor versus Radha Kishen, Saida Jan ■ 

and others. 


The facts of the two cases noted above are folly set out in the order of the Deputy Commis- 
sioner, Peshawar, dated the 3rd January 1930, making a reference to a jirga. The orders may be 
reproduced in extenso. 
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“ Tliis order deals with two cases of murder which, though committed on different dates, 
are alleged by the prosecution to he the result of a single conspiracy. The important facts are 
as follows : — 

“ On the night of the 12th/13th July 1929 one Jai Earn Gar, a Hindu Jlngineer employed 
in the factory of Eai Bahadur Lala Harji Mai, was murdered in his quarter at the factory when 
sleeping in las courtyard. The crime was discovered early the following morning by one Jeth 
Singh, a Hindu shop-keeper, who occupied the neighbouring quarter as a tenant of the factory 
proprietors. Jeth Singh was also sleeping in his courtyard divided from that of Jai Earn Gar 
by a single partition. When he woke in the morning, he went into his room and found that 
several boxes containing his property had been removed. The connecting door with Jai Earn 
Gar’s quarter was also open. On going through into Jai Earn Gar’s quarter he found his boxes and 
other boxes of Jai Earn Gar lying open, and in the courtyard Jai Earn Gar was lying on his 
bed dead. Medical evidence shows that death was caused by severe blows with a heavy blunt 
weapon on the head, and suggests that death had taken place sometime before midnight. Jeth 
Singh aroused Jai Earn Gar’ s servant, who was sleeping on the roof of the quarter, and the alarm 
was given. The pohee investigation merely found that one Manohar Lai, who is also employed in 
the factory, had been sleeping on the roof until 2 a.m., during the night, when he had gone down 
to the factory to take his turn of work in place of Onkar, the servant of Jai Earn Gar. Onkar 
had duly woken up Manohar Lai and taken his place on the roof. Neither of these persons admit 
having seen or heard anything of the murder, but suspicion fell upon Manohar Lai for reasom 
that will be explained lower down. It was also established that access to the place where Jai 
Earn Gar was killed could only have been had by some one living in the factory or admitted 
thereto by an inmate. A pagri was found tied to the wall outside the factory as if to suggest 
that the murderer had climbed up by that route ; but since it was proved that this pagri be- 
longed to Jai Earn Gar himself, this was regarded by the Police as a deliberately false clue. The 
Police finally formed the theory that the murder was committed by Manohar Lai, with possibly 
some assistance from other factory employees, at the instance of one Eadha Kishen, who had 
been previously employed as Manager of the factory. The only evidence against Eadha Kishen 
was the statement of his late employer, Lala Bashesher Nath, owner of the factory, that they 
had parted on bad terms and that Eadha Kishen had since been trying to harm Lala Bashesher 
Nath and to stop the w'orking of the factory. Manohar Lai is connected with Eadha Kishen, 
and it is suggested that the latter instigated the murder of Jai Earn Gar in order to terrorise 
the factory employees and to prevent the proprietor from securing labour. There was also one 
additional clue against Manohar Lai in that a finger print, which is identified by the Phillaur 
expert as that of Manohar Lai, was discovered on one of the opened boxes in Jai Ram Gar’s room. 
Manohar Lai could give no explanation of this finger mark, and he was arrested by the Police 
on the 2nd of August. On the 1st August, the small daughter, aged about 8 years, of Krishen 
Lai, who had been Manager of the factory since the 2Srd June, disappeared. She was last seen 
in the evening when her father had left her at the factory and she had been subsequently des- 
patched to her home in the City by Guibakhsh Singh, another employee at the factory. Gui- 
hakhsh Singh states that he sent her in the charge of Said Jan, a factory labourer, with whom she 
had previous acquaintance. In spite of an extensive search for the girl, no trace was found until 
the 4th of August, when her corpse was found lying in a cemetery just outside the City. Medi- 
cal evidence showed that her throat had been cut and other minor injuries inflicted. Said Jan 
denied all knowledge of the matter and said he had never been entrusted with charge of the 
child. However, on the 10th August, one Mohammad Gul, another employee in the factory, 
made a statement to a Magistrate in the form of a confession. In this statement he said that he 
and Khan Bahadur, Ghulam Gul and Saida Jan, all labourers, had been approached by a Hindu, 
brother of Manohar Lai, accused in the first case. This Hindu had offered them Es. 500 to take 
the girl and kill her, and that in order to earn this reward the four of them had taken the girl 
and murdered her. Although this confession appears to have been made m good faith and with-- 
out any pressure, it was subsequently retracted in Court. Takmg this crime with the other, 
the police again formed the theory that Eadha Kishen was the moving spirit and had offered 
money through Devi Dass, brother of Manohar Lai, to secure the murder of Eishen Lai’s daugh- 
ter. In this case also the motive was to ruin Lala Bashesher Nath’s business and to prevent him 
from keeping any manager for the factory. 

It must be admitted at once that there is no possibility of a Judicial Court arriving at a 
verdict of guilty on the evidence available. There is, however, no conceiveable motive for these 
•two murders, except that put forward by the Prosecution. In my opinion a stror^ Jirga will 
be able to appraise the available evidence and further sources of information may also be open to 
them. The persons accused are all liable to be tried under section 11, P. C. E., since l^dha 
Ki^en, although he now claims to be resident of Campbellpore in the Punjab, was actually bom 
in the Mardan Sub-Sivision and lived there for the first few years of his life. I, therefore, order 
under section 11 P. C. E. that the case of Jai Ram Gar’s murder may be referred to jirga for deci- 
;aion of the following question ; — 

“ Did Manohar Lai actually murder Jai Ram Gar or assist in the crime ? if so, did he do 
so at the instigation of Eadha Bjshen 1” 
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“ The following Jirga is appointed without valid objection on the part of the accused : — 

1. K. S. Sheikh Khuda Bakhsh. 

2. K. B. Seth Karam Illahi. 

3. K. B. Ghulam Hassan Khan. 

4. E. S. Lala Mehr Chand Khanna. 

5. Sardar Naranjan Singh. 

6. E. S. Lala Earn Chand of Eisalpur.” 

It should be noted that Eadha Kishen was, at the time when the murder was committed, 
residing in Cambellpore in the Punjab. He was brought under arrest to Peshawar, when pro- 
ceedings were started against him. During the time he was employed in the factory of Lala 
Bashesher Nath, he, of course, lived there for several years. He objected to being tried under 
the Frontier Crimes Eegulation, but his objection was over-ruled on the ground that he had spent 
part of his childhood in this province with a relative. 

It was admitted, as will be seen from the order quoted above, that there was absolutely 
no evidence to connect Eadha Kishen with any of the two murders. The only motive that 
was suggested was that he had been dismissed by Bashesher Nath, who refused to re-employ 
hiTu in spite of Eadha Kishen’s entreaties. The jirga obsen^'ed in one of the two cases as 
follows 

’’Although it appears curious that a man should commit murder to obtain an emplo 5 niient, 
he (Eadha Kishen) has already been badnamed twice for committing such crimes. One file, 
relating to the murder of Hari Earn, is also existing. Also, there is a general rumour about 
him that he is a dangerous man. An idea also occurs as to why Jai Earn Gar was selected for 
this murder. One reason for this is that he had a previous enmity with Eadha Kishen. 

Once he was transferred from Kasur to Peshawar, but he refused to work under Eadha Kishen 
and left work and went away. Moreover, Jai Earn Gar’s house was open and he had nO^ 
family with him. The other employees live in closed houses with their families. ” 

In the other case they say : — 

The ring-leader is Eadha Kishen, a head-strong fellow. He had no enmity with 
Basheshar Nath, and the latter dismissed Eadha Kishen from service as he was not useful. 
It is a general rumour both in the city and in ‘ ilaka’ that, before this, two murders were 
committed by the conspiracy of Eadha Kishen. He caused the death of one Charanjit Lai, 
goldsmith, by giving him poison. He (Charanjit Lai) was a rich man. Thus Eadha Kishen is 
in possession of his wealth and wife. The second murder of Hari Earn was committed at the 
conspiracy of Eadha Kishen. The deceased’s mother is crying upto this day that her son has 
been murdered by the conspiracy of Eadha Kishen. The betrothal of Ganga Bishan’s daughter 
was arranged by Eadha Kishen for his son and this was cancelled due to the strong-headedness 
of the latter. In this conection also Eadha Kishen has written many letters wherein he threatened 
the heirs of the girl of murder. Fakir Chand, son of Ganga Bishen, has produced two letters — 
attached herewith on file. In the murder of Jai Earn Gar, Krishan Lai gave evidence against 
Manohar Lai and this act enraged Eadha Kishen much and he proposed the murder of Krishen 
Lai’s daughter — which could easily be committed because the girl Mussamat Bunla was acquainted 

with Saida Jan and Ghulam Gul. She was aged 6-7 years Accused Saida 

J an and Ghulam Gul made certain confessions in which they implicated certain persons. Eadha 
Kishen’s name was, however, not mentioned. As regards the accused Saida Jan and Ghulam 
Gul the jirga observed that they are relatives and Khan Bahadur was an employee in the 
factory and was dismissed from the service at the proposal of Krishan Lai. We do not admit 
the admission of the crime by Nano to be correct. Also, there is no evidence against Nano, 
We, therefore, bold him to be innocent. Similarly, there is no proof against Devi Dass excepting 

this that he is the brother of Manohar Lai Eadha Kishen, Saida Jan, 

Ghulam and Khan Bahadur are the guilty persons.” 

Eadha Kishen and Manohar Lai in one case and Eadha Kishen and Saida Jan and Ghulam 
Gul in the other were convicted and sentenced to 14 years’ rigorous imprisonment. 

There was some evidence, circumstantial or that afforded by the incriminatmg statements of 
Saida Jan and Ghulam Gul, but there was absolutely no evidence against Eadha Kishen. Every 
passage occurring in the finding of the jirga which can give indication of any evidence against 
Eadha Kishen has been quoted. He may or may not be guilty, but the finding depends on a 
purely speculative theory, m., that he bad been dismissed by Basheshar Nath, who refused to 
reinstate him, and that in consequence of this enmity he caused the death of Jai Earn Gar in order 
to injure the business of Basheshar Nath, and that he again caused the death of Eiishna Lai’s 
daughter, a view which found favour partly because Krishen Lai gave evidence against Manohar 
Lai, The jirga seems to have been greatly influenced by what was rumoured as regards 
certain other murders and affairs which were in some way attributed to Eadha Kishen, As the 
murders could not be accounted for on any other theor}^ the Deputy Commissioner accepted the 
verdict. It was not a case of circumstantial evidence but one which rested on nothing but a 
theory. 


LM505FD 
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A?PS!DIX IV. 

(1) The first Frontier Crimes Eegulation of 1871. 

(2) Eegolation No. Ill of 1901. 

(3) Eegulation No. IV of 1901. 

(4) Eegulation No. IV of 1922. 

(5) Eegulation No. in of 1931. 


i 
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APPENDIX TV (1), 

The Frontier Critnes Regulation of 1871. 

Eules proposed pop the Disa?RicTS OP Peshawar, Kohat, Bunnoo, Dera Ismail Khan and 
Dera Ghazi Khan, dnder Act XXXII, Vio., Cap. 3. 

1. In the event of any frontier tribe acting in a hostile or unfriendly manner to the British 
Government, it shall be lawful for the Deputy Commissioner, subject to the sanction of he 
Commissioner, to detain all or any members of the said tribe, and to detain or confiscate their 
property ; to debar members of the tribe from access into British territory, and to prohibit British 
subjects from all intercourse with such tribe. 

2. No new hamlet, village, tower, or walled enclosure shall be erected without the consent of 
the Commissioner of the Division, who shall have power to prohibit the erection thereof if 
deemed necessary. In the event of the Commissioner prohibiting such erection, he must record 
the grounds of his decision. 

3. The Deputy Commissioner, with the concurrence of the Commissioner, may impose fines 
on village communities, the inhabitants of which, after due enquiry, are found to be guilty of 
colluding with or harbouring criminals, or combining to suppress evidence in criminal cases : 

Provided that when the fine imposed shall exceed one-half of the year’s revenue of the vil- 
lage, the case shall be referred for sanction to the local Government. 

All fines imposed under this section shall be recoverable, m default of payment, in the same 
manner as arrears of land revenue. 

4. When any person is known or believed to have a blood feud or other cause of quarrel likely 
to lead to bloodshed with parties beyond the border, the Deputy Commissioner may require such 
person to reside beyond the limits of the territory to which these rules apply, or in such place 
within the territory as he may deem desirable : 

Provided that if such person be a resident of the village, hamlet, or place from which he 
is required to remove, the sanction of the local Government be obtained. 

5. Whenever it may be expedient on military grounds, it shall be lawful for the local Gov- 
ernment to direct the removal of any village on the immediate border to another site. 

6. When a person is accused of murder or other heinous offence, and sufficient proof is not 
forthcoming for judicial conviction, the Deputy Commissioner may cause the case to be referred 
to the decision of elders convened according to Pathan or Belooch usage, and cause such decision 
to he carried into effect as if it were a sentence of Court : provided such sentence shall extend 
only to the infliction of a fine on the convicted party. 

7. Section 445B of Act VII of 1869 and the last clause of Section 497 of the Indian Penal 
* In sBoh case the wife shall not be punish- Code* shall have no force in the districts to which 

able as an abetter. these rules apply. 

Specified in column 7 of the 2nd Schedule as Section 209 of Act VIII of 1869 shall be 
hereto annexed as triable by the Court of Ses- read as if the clause noted in the margin were 
«on. omitted. 

9. It shall be lawful for the Lieutenant-Governor to issue rules and orders feom time to time, 
prescribing and regulating the duties of the inhabitants in regard to the protection of the border 
from raids, the prevention and detection of crime, and the carrying and possession of arms. 

10. Persons offending agaiast any of the rules here laid down, or against any of the rules and 
orders issued by the Lieutenant-Governor tmder the preceding section, shall be liable, on convic- 
tion, to imprisonment, rigorous or simple, which may extend to six months, or fine, which may 
extend to Es. 1,000. 

11. In every district a register shall be kept up of all cases dealt with imder these rules, 
tmd a statement of all such cases shall he submitted half-yearly to the local Government, 

12. The Police Act V of 1861 may, at the discretion of the Lieutenant-Governor, be extended 
to the districts of Peshawar, Kohat, Bunnoo, Dera Ismail Khan and Dera Ghazi Khan, subject 
to the limitations specified below : — 

(а) Such portion of the duties of the Inspector-General of Police as refer to inspection, 

pay, and clothing shall be performed by the Inspector-General of Police, Punjab. 

(б) All other duties now performed by the Inspector-General shall be performed by the 

Commissioner, who shall be held to possess the powers of an Inspector-General,, 
within the limits of his own division. 

(c) Depuly Commissioners shall he held to he en-offido Deputy Inspectora-Geneial of' 
Pofice within the limit s of their respective districts, without prejudice to their 
exercise of all the powers of a Magistrate. 
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APPENDIX IV (2). 

The Frontier Crimes Regulation, 1901 {III of 1901) with collection of notif cations and orders 

issued thereunder or pertaining thereto. 

CONTENTS. 

I. The Erontier Crimes Eegulation, 1901 (III of 1901). 

II. Eules under Section 62 of the Erontier Crimes Eegulation, 1901 (III of 1901) 

concerning the use of — 

Section 8, F. C. E. 

Section 11, F. C. E. 

Section 36, F. C. E. 

III. Criminal and CivilJurisdiction in certain transborder tracts under the 

political control of the Hon’ble the Agent to the Governor-General and 
Chief Commissioner, North-West Frontier Province — 

Dir, Swat and Chitral Agency. 

Shorani Country and the Kuriam Valley. 

Waziristan. 

Eihyber Agency. 

IV. Extract from the North-West Frontier Province Law and Justice Eegulation, 

No. VII of 1901. 

Notification under Section 1, F. C. E. 

Orders regarding the use of Section 29, F. C. E. 

Notification regarding powers of Deputy Commissioners imder Section 31. 

F. C, E. 

Instructions regardmg the workmg of the F. C. R. 

Instructions regarding the use of the political havalat. 

THE FEONTIEE CEIMES EEGULATION, 1901 (III OF 1901). 

CHAPTEE I. 

PBEUMtNAEY. 

Sections. 

1. Short title, commencement and extent. 

2. Definitions. 

3. Eelation of Eegulation to other enactments. 

CHAPTEE II. 

Powers of Courts and Officers. 

4. Additional District Magistrates. 

5. Power of District Magistrate to withdraw or recall cases. 

6. Power to pass sentence of whipping in certain cases. 

7. Tender of pardon to accomplice. 

CHAPTEE III. 

Councils of Elders. 

8. Civil references to Coimcil of Elders. 

9. Effect of decree on finding of Council. 

10. Eestriotion on jurisdiction of Civil Courts. 

II. Criminal references to Councils of Elders. 

12. Punishment on conviction on finding of Council. 

13. Maimer of enforcing sentences. 

14. Time for exercising power of reference to Council of Elders. 

15. Motion by Public Prosecutor in view to reference to Council of Elders. 

16. Case of persons jointly accused of an offence. 

17. Power to set aside orders making or refusing to make references to Councils of Elders. 

■ 18. Eecommendations of Councils of Elders. 

19. Eecord of Deputy Commissioner. 

20. Attendance of parties and witnesses before Deputy Commissioner or Council of Elders 

CHAPTEE IV. 

Penalties. 

21. Blockade of hostile or unfriendly tribe. 

22. Fines on communities accessory to crime. 
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Contents. 

Sections. 

23. Fines on comEaunities where murder or culpable homicide is committed or attempted^ 

24. Recovery of fines. 
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EEGDLATION No. Ill of 1901. 

(Received the assent of the Governor-General on the 18th Seftmher 1901, published in the “ Gare^ 
of India ” on JAe Zlst idem, and in the “ Punjab Government Gazette ” on the 3rd Octeber 
1901.) 

A REGtJLATIOir FTJBTHEB TO PROVIDE POE THE SUPPRESSION OP CRIME IN CERTAIN PRONTtEE 

DISTRICTS. 

Whereas it is expedient further to provide for the suppression of crime in certain frontier 
district ; It is hereby enacted as follows : — 

CHAPTER I. 

PRELIMINARY. 


1. (i) This Regulation may be called the 
Short title, commencement and extent. Frontier Crimes Regulation, 1901 ; and 

(2) It shall come into force at once. 

(3) It extends to the districts of Peshawar, Kohat, Hazara, Bannu, Dera Ismail Khan and 

„ , , , . , , , Dera Ghazi Khan; but the Local Government may, 

by notification in the local ofiScial Gazette, exempt 
any local area from the operation of all or any of its provisions. 

(4) Sections 1 to 5, 10, 20, 21, 26 to 28, 31 , 32, 36, 37, 56, and 60 to 64 are of general applica- 

„ tion, but the remaining sections may be enforced, 

■' m whole or m part, as the case may be, onty- 

against Pathans and Biluchis, and against such other classes as the Local Government, with the 
previous sanction of the Governor-General in Council, may, by notification in the local official 
Gazette, declare to be subject thereto. 


(5) A notification imder sub-section (4) may declare a specified class only to be subject t» 

No declaration under this sub-secMon has been all or any of the provisions of this Regulation in a 

node— see page 61 . district or part of a district. 

Explanation . — The word “ class”, as used in sub-sections (4) and (5), includes any persons 
who may be collectively described in a notification under this section as persons subject to all or 
any of the provisions of this Regulation. 

2. In this Regulation, unless there is anything 
Definitions. repugnant in the subject or context, — 

(a) " Council of Elders ” means a Council of three or more persons convened according 
to the Pathan, Biluch or other usage, as the Deputy Commissioner may in each 
casedireot; and 


(b) “ Deputy Commissioner ” includes any Magistrate of the first class appointed by the 
Deputy Commissioner by order, in writing, to exercise all or any of the fimctions or 
powers specified in the first part of the First Schedule, and also any Magistrate 
appointed by the Local Government to exercise all or any of such functions or 
powers. 

3. (1) The provisions of this Regulation shall take effect in cases to which they apply, not- 

d lo ML.. Miytlmig m My o<li« 


(2) The powers conferred by this Regulation may be exercised in addition to any powers 
conferred by or under any other enactment, and, where the contrary is not expressed or implied 
other enactments in force in any place in which all or any of the provisions of this Regulation are 
for the time being in force shall, so far as may be, apply to oases dealt with in that place under 
this Regulation. 


CHAPTER II. 

POWERS OF COURTS AND OFFICERS. 

4. (1) In any district in the whole or any part of which all or any of the provisions of this 

Additional District Magistrates. Regi^tioji are for the time being in force, the 

Local Government may appoint any Magistrate 
or Magistrates of the first class to be an Additional District Magistrate or Additional District 
Magistrates without any limit of time. 
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(2) Every Additional District Magistrate so appointed sliaL have all the ordinary powers of 
a District Magistrate specified in the fifth part of the Third Schedule to the Code of Criminal Pro- 
cedure, 1898. V of 1898. 


(5) When exercising any of the powers of a Deputy Commissioner under this Regulation, an 
Additional District Magistrate shall be deemed, for the purposes of this Regulation, to be the 
Deputy Commissioner. 

{4) Every Additional District Magistrate shall exercise his powers in subordination to the 
District Magistrate, and in such cases or classes of cases, and within such local limits, as the 
District Magistrate may, by order in writing, direct. 

5. {!) The District Magistrate may withdraw any case from or recall any case which he has 
Power of District Magistrate to withdraw or made over to an Additional District Magistrate, 

recall cases. whether the Additional District Magistrate is exer- 

cising jurisdiction with respect to the case as a Magistrate or as a Deputy Commissioner. 

(2) If the case may, under the Code of Criminal Procedure, 1898, be referred to another V. of 1898. 
Magistrate competent to inquire into or try it, the District Magistrate may, instead of disposing 
of the case himself, refer it to such other Magistrate for inquiry or trial, as the case may be. 

6. Where any person against whom, under Section 1, sub-section (4), this section may for the 

Power to pass sentence of whipping in certain being be enforced is convicted by a Cr minal 

cases. Court of anofience punishable under any of the 

following sections of the Indian Penal Code, namely, Sections 304, 307,324, 325, 326, 376,377, 382, XIV of i860. 
392 to 399, 427, 428, 429, 435, 436 and 448 to 460, the Court may, subject to the provisions of 
Section 393 of the Code of Criminal Procedure, 1898, pass upon him a sentence of whipping in xv of 1898 
addition to any other punishment to which he may be sentenced. 


7. Section 337 of the Code of Criminal Procedure, 1898, shall, for the purposes of this 

*Amtrdnmt 4 Sectim 7 as effected bu the Regnlation, be constracd as if 
FronMer Crimes (Amendment) Regulation No, VI of 

me. 


Tender of 
Pardon to ao- 
coznplioe. 


(a) the words in sub-section (1) “ triable eiclusivel}" by the High Court or Court of Ses- 

sion, or any ofEence punishable with imprisonment which may extend to ten years, 
or any offence punishable under Section 211 of the Indian Penal Code with impri- XLV of iSfiO. 
sonment which may extend to seven years, or any offence under any of the follow- 
ing sections of the Indian Penal Code, namely. Sections 216-A, 369, 401, 435 and i860' 
447-A ” and 

(b) the whole of sub-section 2 (A), * 

were omitted. 


CHAPTER m. 

COUNCILS OF ELDERS. 


For rules regarding the working of this section see 


For instructions regarding the use of this section 
see paragraph i (d) of the ciroular reproduced at 
page ee and the memo, cd page 68, 


8. (i) Where the Deputy Commissioner is satisfied, from a Police report or other information 

that a dispute exists which is likely to cause a blood- 
feud, or murder, or culpable homicide not amount- 
ing to murder, or mischief, or a breach of the peace, 
or in which either or any of the parties belongs to a 
frontier tribe, he may if he considers that the 
settlement thereof in the manner provided by this section will tend to prevent or terminate the 
consequences anticipated, and if a suit is not pending in respect of the ^pute, Tna>A au order, in 
writing, stating the grounds of his being so satisfied referring the dispute to a Council of EHcts, 
and requiring the CouncU to come to a finding on the matters in dispute after Tna.TnTig such inquiry 
as may be necessary and after hearing the parties. The members of the Council of Elders aTiall in 
each case, be nominated and appointed by the Deputy Commissioner. 


Civil refers 
enceto CounS 
cil of Elders. 


(2) The order of reference made under sub-section (1) shall state the matter or matters on 
which the finding of the Council of Elders is required. 

(3) On receipt of the finding of the Council of Elders under this section, the Deputy Commis- 
sioner may— 


(a) remand the case to the Council for a further finding ; or 

(b) refer the case to a second Council ; or 

(c) refer the parties to the Civil Court ; or 

(d) pass a decree in accordance with the finding of the Council or of not less tliaT* three- 

fourths of the members thereof on any matters stated in the reference ; or 

(e) declare that further proceedings under this section are not required. 
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Criminal re- 
ferences to 
Coonciis oi 
Elders. 


V of 1898. 


Vof;898. 


9. A decree passed under Section 8, sub-section (3), clause (<?), stall not give effect to any- 

finding or part of a finding which, in the opinion 
Etfeot of decree on finding of Conned. Deputy Commissioner, is contrary to good 

conscience or public poKcy, but shall— 

(а) be a final settlement of the case so far as the decree relates to any matter stated in the 

reference, although other matters therein stated may remain undisposed of ; and 

(б) have, to that extent and subject to the provisions of this Regulation with respect to 

’ . , , „f jfrrpfc revision, the same efiect as a decree 

For %mtryjctio)is regarding exemion oj aecrees ri* n n j. <• li.* j. j. 

566 the iules at pages 36 Qud 37, atid the nieifno. ut OI 8/ vlVll OOTirti Oi UlultHd^XO r6SOrt)j 

page 68. and be enforced by the Deputy 

Commissioner in the same maimer as a decree of such a Coutt may be enforced. 


10. No Civil Court shall take cognizance of any claim with respect to which the Deputy 

Commissioner has proceeded under Section 8, 
Reanction on jurisdicta.n of Cml Courts. s^b-section (3), clause («), clause (6), or clause id). 


IL {!) Where, in the opinion of the Commissioner or Deputy Commissioner, it is in- 
expedient that the question of the guilt or in- 

ofience, orof any of several persons so accused, 
should he tried by a Court of any of the classes mentioned in Section 6 of the Code of 
Criminal Procedure, 1898, the Deputy Commissioner may, or, if t!ie Commissioner 
so directs, shall, by order, in writing, refer the question, to the decision of a Council of Elders, 
and require the Council to come to a finding on the question after such inquiry as may be 
necessary and after hearing the accused person. The members of tbe Council of Elders shall, 
in each case, be nominated and appointed by the Deputy Commissioner. 


(2) "Where a reference to a Council of Elders is made under sub-section (J) and the members 
of the Council have been nominated the names of the members so nominated shall, as soon as 
may be, be communicated to the accused person, and any objection which he may then make 
to the nomination of any such member shall he recorded. The Deputy Commissioner shall 
consider every objection made by an accused person under this sub-section, and may, in his dis- 
cretion, either accept or reject the objection, provided that in the latter case, he shaU record his 
reasons for so doing. The Deputy Commissioner, shall after disposing of any objection made by 
the accused persou, appoiat the members of tbe Council. 

(3) On receipt of the finding of the Council of Elders under this section, the Deputy Com- 
missioner may— 

(a) remand the question to the Council for a further findmg ; or 

(6) refer the question to a second Council ; or 

8ee the rule at pa^e 39 • 


(c) acquit or discharge the accused person or persons or any of them ; or 

(d) in accordance with the finding on any matter of fact of the Council, or of not less 

Regarding punishment see paragraph 4 (6) of ihe than three-fourths of the member 
evreatar reproduced at page 6S. thereof, convict the accused person or 

persons, or any of them, of any ofience of which the facts so found show him or 
them to he guilty : 

Provided that a person discharged under clause (c) shall not be liable to be retried for any 
offence arising out of the same of facts after the expiry of two years from the date of such dis- 
charge. 

12. (1) Where the Deputy Commissioner convicts a person under Section 11, sub-section (3) 

clause (d), he may pass upon him any sentence of 

Punishment on conviction on finding of Council, 

(2) Where the Deputy Commissioner so convicts a person of an offence mentioned in the 
Second Schedule, he may whatever may be tbe punishment prescribed for the offence, sentence 
the person, in lieu of or in addition to fime, to be imprisoned for a term which may extend to 
seven years, or, subject to the provisions of Section 393 of the Code of Criminal Procedure, 
1898, to be whipped, or to be whipped and imprisoned for a term which may extend to five years, 
or to be tiiansported for a term which may extend to seven years ; and where he so convicts a 
person of an offence punishable with transportation or with mprisonment for a term exceeding 
seven years, he may, subject to confidtaation by the Commissioner, sentence the person to a 
term either* of transportation orof imprisonment exceeding seven years but not exceeding 
fourteen years : 
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Provided, first, that a sentence of whipping shall riot be passed on any person so convicted 
oF an offence under Sections 121, 12i-A, 122, 123, 124-A, 125, 126, 127, 144, 150, 216, 216-A, 400, 

‘lUl, 402, 494 or 495 of the Indian Penal Code : XLV of IS89. 

Provided, secondly, that a sentence of transportation or imprisonment for an offence shall 
not be for a longer term than that (if any) prescribed for the offence ; and 


Provided, thirdly, that a sentence of transportation shall not be passed for an offence which 
is not punishable with transportation or with imprisonment for a term which may extend to 
seven years or more. 


13. (1) Any sentence passed under 
Manner of enforcing sentences. 

(.^ode of Criminal Procedure, 1898. 


Section 12 shall be executed in the manner provided for 
the execution of sentence passed by a Court of 
any of the classes mentioned in Section 6 of the 


V of 1893, 


(2) For the purposes of Sections 64 to 67 of the Indian Penal Code in reference to a sentence 
under Section 12 of this Eegulation— XLV of isso. 

[a) an offence punishable with death or transportation for life shall be deemed to be 

punishable with rigorous imprisonment for a term which may extend to ten years ; 

and 

(b) the imprisonment in default of payment of fine may be rigorous or simple at the 

discretion of the Deputy Commissioner, 

14. The powers conferred by Section 11 on the Commissioner and Deputy Commissioner 

respectively, may be exercised by them, in cases 
committed to the Court of Session at any time 
before the trial before that Court has commenced, 
and, in cases pending before any Court inferior to the court of Session, at any time before an 
order of conviction or acquittal has been made, 

15. (J) In any trial before a Court of Session, the Public Prosecutor may when instructed, in 
Motion by Public Prosecutor in view to relerence writing, in that behalf, by the Commissioner or 

to OounoO of EMers. Deputy Commissioner, at any time before an order 

of conviction or acquittal has been made with respect to any accused person, withdraw from the 
prosecution of such person in order tiiat the case may be referred to a Council of Elders. 

(2) The Sessions Judge shall thereupon stay proceedings with respect to such person and 
the Deputy Commissioner shall refer the case to a Council of Elders. 

16. The powCTS conferred by Section 11, as limited by Section 14, maybe exercised against, 

, , . . „ and the withdrawal of a prosecution under Section 

Caseof persouajointlyaooueedof anoflence. 

or more persons jointly accused of an offence, 

17. The Deputy Conomissioner may, if he thinks fit at any time reconsider and set aside 

Power to iset ^sjde opdecs makiiag or refusing to ^^7 of the Deputy Commissioner under this 
make referenoes to Councils of Elders. ' Eegulation — 

{ 0 ) directing a reference to a Council of Elders, or 

(6) reusing to make such a reference, 

18. (1) Where a Council of Eldem to which a reference has been made under this Eegula- 

Reoonuu^idatiuua of Conudla of EWeia, tion mkes any recommendation to which effect 

mignt be given if it were a finding on a matter or 
question referred to the Coimcil tmder this Eegulation, the Deputy Commissioner may, if the 
recommendation affects a person mentioned in the order of reference and is relevant to the matter 
.ocquestionactually referred, deal with the lecommenjdationor any part of it as if it were a 
finding under Section 8 or Section 11 ; 

Provided that no decree or sentence may he passed on any such recommendation as afore- 
said agaitet any p^n who has- nob had the claim or charge fully explained to him and been 
given an opportunity of entering upon his defence in regard thereto. 

(2) Where the Deputy Commissioner deals with a recommendation under sub-section (J), 
he may pass any such decree as is authorised by Seection 8, or any such sentence as is authorized 
by Sef^n 12^ sub-section (2), and the decree or sentence shall have the same effect and the en- 
foced in tire same manner as if it were a decree or sentence passed under Section 8 or Section 12, 
jifub-seerion (J), as tshe case may be. 

19. (J) ’Where the Deputy Commissioner passes, under this chapter, a sentence of fine 

Eeoord of Depufy ConjujisMoner. exceeding two hundred rupees, or of imprisonment 

for a tenn exceeding three months, or of trans- 
portafeon, he shaU make a record of the facts of the case, of the offence- committed and 
of his reasons for passing the sentence. 

L506PD 
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{2) The record shall he made by the Deputy Commissioner in English and in his own hand 
unless for any sufficient reason he is prevented from so making it, in which case he shall record 
the reason of his inability and shall cause the record to be made from his dictation in open Court. 


20. Where a reference is made to a Council of Elders under this chapter, the Deputy Com" 

, , missioner may exercise all or any of the powers coil" 

2I\' of 1882, Attendance of parties and -witnesses before li,. p. j. .r p- -i j .i 

V‘of 1898. Heputv Commissioner or Council of Elders. lerred by the Code 01 ClVU irrocedure and the 

Code of Criminal rrooedore, 1898, respectively, 
as the case may he, for the purpose of compelling the attendance, before himself or the Council 
of Elders, of the parties and witnesses, or any of them, in any case and at any stage of the pro- 
ceedings. 


CHAPTER IV. 
Penalties. 


21. In the event of any frontier tribe, or of any section or members of such tribe, acting in a 

hostile or unfriendly manner towards the British 
Government or towards persons residing within 
British India^ the Deput 7 Commissioner may, with the previous sanction of the Commissioner, 
by order in writing, direct : 


(a) the seizure, wherever, they may be found, of all or any of the members of such tribo 
and of all or any property belonging to them or any of them ; 

For ^nsirudioTifi rcijauUn'f the us&of ihQ Apolitical (6) the detention in safc custody of any 
hava^at ’ see the memo, at paje 68. person Or property SO seized ; and 


(c) the confiscation of any such property ; 

and may, with the like sanction, by public proclamation: 

(d) debar all or any members of the tribe from all access into British India ; and 

(e) prohibit all or any persons within the limits of British India from all intercourse or 

communication of any kind whatsoever, or of any specified kind or kinds, witli 
such tribe or any section or members thereof. 


22. Where, from the circumstances, 
Pines on commnnitiee aocossory to crime. 


of any case, there appears to be good reason to believe 
that the inhabitants of any village, or part of a 
village, or any or them have— 


(a) connived at, or in any way abetted the commission of an ofience ; or 


(b) failed to render all assistance in their power to discover the offenders or to effect fcheir 

arrest ; or 

(c) connived at the escape of, or harboured, any offender or person suspected of having 

taken part in the commission of an offence ; or 


(d) combined to suppress material evidence of the commission of an offence ; 
tlie Deputy Commissioner may, with the previous sanction of the Commissoner, impose a fine 
on the inhabitants of such village or part of a village, or any of them, as a whole. 


23. Where, within the area occupied by a village community or part of a village community, 

, , , a person is dangerously or fatally wounded by an 

h.SS"=':S“«'2SS"" ^ " ‘i" ‘ofJ' “ " ■'* * 

bebeved to have been unlawfully killed, the meni- 
l)ers of the village community or part thereof shall be deemed to have committed an offence under 
Section 22, unless the headmen of the village, community or part thereof can show that the mem- 
bers thereof : * 


(o) had not an opportunity of preventing the offence or arresting the offender ; or 
{b) have used all reasonable means to bring the offender to justice. 

24. Eines imposed under Section 22 shall, in default of payment, he recoverable as if they 

were arrears of land revenue due by the members 
ecoverj o aos. comtounity or part thereof upon whom the 

fine is imposed. 

25. Where a village community or part of a village community has become liable to fine 

„ , under Section 22, it shall further be liable to for- 

Forio'ture of remiss'ons of revenue, etc., in iho • ,,.'UnU -.aW- an,! fnv . +<.,»« 

case (rf communities and persons accessory to crime. in ja hole OT in part and tor a term or H» 

perpetuity, and remission of land revenue of 
which it may be in joint enjoyment, and the members of the village community orpart thereof, 
as the case may be, shall in like manner be liable severally to forfeit any assignment or 
remission of land revenue or allowance paid out of public funds which they, or any<rf'them, 
may enjoy. 
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26. Where it is shown, to the satisfaction of the Deputy Commissioner, that any person 

^ . j. , who is in the enjoyment of an assignment or re- 

Forieiture or pnblic emomments, etc., of persons •• j»i-i n s 

irmity of serious offences or of conniving at crime. Hussion of land revenue or allowance payable out of 

public funds, has been guilty of a serious offence, 
or has colluded with or harboured any criminal, or has suppressed material evidence of the com- 
mission of any offence, or has failed, on the investigation of any criminal case, to render loyal 
and proper assistance to the authorities to the best of his ability, the Deputy Commissioner 
may, m addition to any other penalty to which such person may be liable under any law for the 
time being in force, direct the forfeiture, in whole or in part and for term in perpetuity, of such 
assignment or remission of land revenue or allowance, as the case may. 

Explamition. — For the purposes of this section the expression “ serious offence ’’ means 
any offence punishable j^dth transportation or with imprisonment for a term which may extend 
to three years or mere. 

27. Forteiture under Section 25 or Section 26 may be adjudged by order, of the Deputy 

FoTver to direct forfeiture. Commissioner for a term wMcli may extend to 

three years, and by order of the Commissioner for 

any longer term or in perpetuity. 

28. Nothing in Sections 25, 26 and 27 shall affect the powers of the Local Government with 

Porvers of Local Goyermnent saved. grant continuance or forfeiture, 

in whole or in part, of any assignment or remis- 
sion of land revenue or of any allowance paid out of public funds. 

29. Where a person is found carrying arms in such manner or in such circumstances as to 

Preparation to commit certain offence. suspicion that the arms ^0 

For instruction, regarding this section see page 61. °a™ed by him With mtent tO USe them for 

an unlawful purpose, and that person has taken, 
precautions to elude observation or evade arrest, or is found affcer sunset and before sunrise 
within the limits of any military camp or cantonment or of any municipality, he shall be punish- 
able with imprisonment foi a term w'hich may extend to five years, or with fine, or with both, 
and the arms carried by him may he confiscated. 

30. {!) A married woman who, knowingly and by her own consent, has sexual inter- 
Aduitery, course with any man who is not her husband, is 

guilty of the offence of adultery, shall be punish- 
able with imprisonment for a term which may extend to five years, or with fine, or with both. 

{2) Cognizance shall not be taken of an offence under this section unless a complaint has 
been made by the husband of the women, or, in his absence, by a person who had care of the 
women on liis behalf at the time when the offence was committed. 


CHAPTEE V. 

PrEVEKTIVE A]SrD OTHER AUTHORITY JURISDICTrON. 

31. {1) No new hamlet, village habitation, tow'er or walled enclosure shall, without the 

Tor poioers of a Deputy Commissioner umler this Pf vlous sanction, in UTiting, of the Coi^sioner, 
section. See page 62. who may either grant or refuse such sanction 

Power to prohibit erection of now villages or as he thinks fit, be erected at any place within 
towers on Frontier. miles of the frontier of British India. 

(2) "Where the Cominissioner refuses to sanction the erection of any such hamlet, villago 
habitation, tower or walled enclosure, as the case may he, he shall record his reasons for so 
doing. 

32. WThere is it expedient on military grounds the Local Government may, by order in 

Power to direct removal of villages. ® 

in close proximity to the frontier of British India 
to any other site within five miles of the original site, and award to the inhabitants such com- 
pensation for any loss which may have been occasioned to them by the removal of their village 
as, in the opinion of the Local Government, is just. 

33. (i) No building of the kind commonly known as a hujra or chauk, and no building 

Eegulatiou of hujras and cImuJes. ^® ®‘-^ ^ cM, shall be 

erected or built, and no existing building not 

now used as a hujra or chavk shall at any time be used as such, without the previous sanction, 
in writing, of the Deputy Commissioner. 

(2) Whoever contravenes the provisions of sub-section (7) shall be punishable with impri- 
sonment for a term which may extend to six months, or with fine, or with both. 

34. (i) Where the Deputy Commissioner is satisfied that any building is habitually 

Demolition of buildings used by robbers, etc. ^ meet^ place by robbers, house-breaker^ 

, . . thieves or bad characters or for the purpose of 

gambling, he may,, by order, in writing, prohibit the owner or occupier thereof from so using 
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suet building, and, if the order is not obeyed, may, by a like order, direct that the building be 
demolished. Such further order shall be without prejudice to any punishment to which the 
owner or occupier of such building may, under any law for the time being in force, be liable fqr 
disobedience of the prohibitory order. 

(2) No person shall be entitled to any compensation in respect of the demolition of any 
building under sub-section (1). 


S5. (i) Where, in the opinion of the Deputy Commissioner, the custom of providing for 

^ watch and war^i by what are commonly known 

Naubati cnauhdm system. ? , • 7 ? • 7- • ^ • j.7 '' e 

as nmioati chanhaars exists m the case of any 

village community, and the village community or any part thereof fails to provide for the 

due performance of such service, or any member of tlie village community fails to perform his 

duty of watch and ward according to the customary rotation in respect of such duties, the 

Deputy Commissioner may impose a fine, which may extend to one hundred rupees in any 

one case, upon the village community or part or member thereof so failing as aforesaid. 

[2] The pro’visions of Section 24 shall he applicable to the recovery of fines imposed on any 
village community or part thereof under this section. 

(3) Where such custom as aforesaid has not existed or has fallen into disuse in any village 
Community, the Deputy Commissioner may, with the previous sanction of the Commissioner, 
by order, in writing, direct its introduction or revival, as the case may he ; and thereupon the 
provisions of sub-section (J) shall apply in respect of the village community. 


36. Where, in the opinion of the Deputy 
For rules regardijig this section, page 37 nik 4> Commissioner;^ any person : — 
ard page 40. 

Power to i*e<iujire persons to remove in certain 
cases. 


(u) is a dangerous fanatic ; or 

(6) belongs to a frontier tribe and has no ostensible means of subsistence ox cannot give- 
a satisfactory account of himself ; or 

(c) has a blood-feud ; or 

(d) has occasioned cause of quarrel likely to lead to bloodshed ; 

the Deputy Commissioner may, by order, in writing, require him to reside beyond the limits 
of the territories to which this Eegulation extends, or at such place within the said territories 
as may be specified in the order : 


Provided that, if the person has a fixed habitation in the place which the Deputy Commis- 
sioner requires him to leave, an order under this section shall not be made without the previou.s 
sanction of the Commissioner. 

37. Whoever contravenes the provisions of Section 31, or disobeys an order under Section 

21 or Section 32, or a prohibition under Section 
Penalty f«r breach «toerW»«*is. ^ requisitm under Section 36. shall be 

punisl).able trith imprisonment for a term which, puy eytend to sijt months, and shall also be 
liable to fin? which may extend to one thousand rupees. 


38. In any place in which fdl or any of the provisions of this Jl^ulation are for the time 
Powers of ainceat. being m foiQ? 

(i) any private person may, without an order from a Magistrate and without a warrant 
arrest or cause to be arrested and make over or cause to be made over to a police 
officer, or take or cause to be taken to the nearest police station, any person who 
has been concerned in any cogni?able offence, or against whom a reasonable 
complaint has been made, or credible information has been received, or a reason-* 
able suspicion exists, of his having been so concerned ; and 
(rf I8»8, (w) Section 46 of the Code of Criminal Procedure, 1898, shall be read as if the fciowing 

sub'Sectipn were added thereto, namely;— 

(4) But this section pvea a right to cause the death of a person against whom those 
portions of the Frontier Crimes Emulation, 1901, which arp not of general 
application, may be enforced 

(«) if he is committing or attempting to commit an offence, or resisting or evading 
arrest, in such circumstances as to afford reasonabln ground for believing 
that lie intends, to use arms to effect his purpose ; or 
(6) if a hue and cry has been raised against him of his having been concerned in any 
such offence as is specified in danse (a), or of his committing or attempting 
to commit an offence, or resisting or evading arrest, in such circumstances as 
are referred to in the said clause.” 

XLVof I860. 39- (I) Where, there is reason to believe that a person has committed or alftempted to 

commit an offence punishable! under Section 498 
Arrert witboat warrant jp cases under Seotkin of the Indian Penal Code, an officer in charge of a 
408, tediaa Penal Coda. station may, without an mder from; a 




Magistrate and without a warrant, arrest that person on lie requisition of the husband of the 
woman, or, in his absence, of a person having the care of her on Lis behalf, or in the absence 
of both the husband and any such person as last aforesaid from the village in which the w'oman 
resides, on the requisition of a headman of the village. 

[2) A police officer making an arrest under sub-section (1) shall, without unnecessary delay, 
take or send the person arrested to the nearest Magistrate having jurisdiction. 

(3) The Magistrate may, in default of bail being furnished to his satisfaction, detain the 
person arrested for such period, not exceeding fifteen days, as may he necessary to enable the 
husband, or, in his absence, a person who had care of the women on his behalf, to make a com- 
plaint. 

40. (I) Where the Commissioner or the Deputy Commissioner is of opinion that it is 

necessary, for the purpose of preventing murder 
Security and surveillance for the prevention of qj> culpable homicide not amounting to murder, 
the dissemination disseminatioE of sedition, to require a 

person to execute a bond for good behaviour or 
for keeping the peace, as the case may be, he may order the person to execute a bond, with or 
without sureties, for his good behaviour or for keeping the peace, as the case may be, during 
such period, not exceeding three years, as the Commissioner or the Deputy Commissioner, as the 
case may be, may fix. 

(2) The Deputy Commissioner may make an order under sub-section (1 ) : — 

(а) on the recommendation of a Council of Elders, or 

(б) after enquiry as hereinafter provided. 

(3) ^Vhere a person has been convicted in accordance with the finding of a Council of Elders 
of an ofience mentioned in Section 106 of the Code of Criminal Procedure, 1898, or punishable 

under Section 302, Section 304, Section 307, or Section 308 of the Indian Penal Code, tlie De- XLV of iseo, 
puty Commissioner at the time of passing sentence, or the Commissioner at the time of res ising 
the sentence, may make an order under sub-section (7) with respect to that person. 

{4) Where the Deputy Commissioner makes an order under sub-section (I) on the recom- 
mendation of a Council of Elders, he shall record his reasons for acting on the recommendation. 

(5) Where the Commissioner or the Deputy Commissioner is of opinion that sufficient 
grounds exist for making an order under sub-section (1), he may, either in lieu of, or in addition 
to, such order, by order, in writing, direct that the person concerned shall notify his residence 
and any change of residence in the manner prescribed by Section 565 of the Code of Criminal 
Procedure, 1898, during such term, not exceeding three years, as may be specified in the order. ^ 


41. Where a blood-feud or other cause of quarrel likely to lead to bloodshed exists, or in 
Security from families or factions in case of the opinion of the Deputy Commissioner, is likely 

blood-feud. to arise between two families or factions, the 

For instrudiona regarding the use of ms secSion, j. n • • 

see paragraph 4 {e) of the circular rep'odwed ui Deputy Gomnussioiier may, on tjie recommenda- 

f age 66. tioa of a Council of Elders or after inquiry as 

hereinafter provided, order all or any of the members of both families or factions or of either 
family or faction to execute a bond, with or without sureties, for their , good behaviour or for 
keeping the peace, as the case may be, during such period not exceeding three years, as he 
may fix. 

42. (1) in inquiry for the purposes of Section 40, sub-section (2), or Section 41, may be 

Proceduxeinmq«iry. Conducted, SO far as may be necessary, out of 

court : 


Provided that a person feom whom it is proposed to require a bond under Section 40, or the 
principal members of a family or faction from which it is proposed to require a bond u n d e r 
Section 41, shall be given an opportunity of showing cause in Court why a bond should not be 
required, and of having his or their witnesses examined there, and of cross-examining any 
witness not called by himself or themselves who may testify there to the necessity or otherwise 
for the execution of a bond. 


{2) Sections 112, 113, 116 and 117 of the Code of C r im i nal Procedure, 1898, aball not apply v iggg 
to an inquiry under this section, hut the Deputy Commissioner shall record his order with the 
reasons for making it. 


43. (1) A bond executed under Section 40 shall be liable to be forfeited, if the persons 
Breach 0tl)oiui. bound thereby to be of good behaviour or to keep 

the peace, as the case may be, commits or attempts 
to commit, or abets the commission of, any ofience punishable with imprisonment. 


(2) A bond oxocntod iindor Soction 41 shaill bo lid^blo to bo forfeited, if the person bound 
thereby to be of good behaviom or to keep the peace, as the case may be, commits or attempts 
to comimt, or abets the co mmis sion of, any offence punishable with imprisonment in respect ol 
any member of the opposite family or faction to which the bond related. 


HL606ID 
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Vafl898. 


V of 1898. 


V(rfl898. 


(3) If, while a bond executed under Section 41 is in force, the life of any member of either 
family or faction is unlawfully taken or attempted, the Deputy Conmnssioner may declare the 
bond of all or any of the members of the other family or faction and their sureties (if any) to be 
forfeited, unless it is shown to his satisfaction that the homicide or attempt was not committed 
by, or in consequence of the abetment of, any member of that family or faction. 


44. (i) Where a person ordered to give security under Section 40 or Section 41 does not 

(dve security on or before the date on which the 
Imprisonment in default of security. for which the security is to be given com- 

mences, he shall be committed to prison, or, if he is already in prison, be detained in prison until 
that period expires, or until within that period he furnishes the required security. 

{2) Imprisonment for failure to give security under this chapter may be rigorous or simple 

as the officer requiring the security directs in each case. 

45. Where a person has sufiered imprisonment for three years for failure to give security 

under Section 40 or Section 41, he shall be released, 
Length of imprisonment. agaiii be required to give security 

unless a fresh order is passed in accordance with the provisions of this chapter or of the Code of 
Criminal Procedure, 189b 


46 (1) Where a person has, under the provisions of this chapter, given security or been 
^ imprisoned for failure to give security, he may be 

Further security. brought before the Deputy Cornmissioner, if, on 

the expiry of the period for which security was required to he givea, the Deputy Commissioner so 
directs. 

(2) Where the Deputy Commissioner thinks it necessary, for the purpose of preventing 
bloodshed, to require security for a further penod from any person so brought before him, he 
shall record a proceeding to that effect. 

(3) The proceeding may he founded on the facts on which the original order to give secunty 
was oLded and it shall not he necessary to prove any fresh facts to justffy 

farth«r period mdei Hie motion ; bot so* » order, if pe^, sM fc 

Stmdbe enloreed in tie same mamer as an original onler to pve Menrity under Seotion » 

or Seotion 41. x • 

(4) Notwithstanding anything in this section, no person shall suffer, for failure to give 
security under this chapter, continuous imprisonment for more than six years or, without the 
sanction of the Commissioner, for more than three years. 

n (1) Where withintheterritoriesinwhichallorany of the provisions of this Regulation 
^ . vrrrunSXLll. are for the time being in force, it is found neces- 

V sary or expedient to take security under tbis Begu- 

btion from Pathans or Biluchis or any other classes against whom aU or any of F^om 

^"^STect to the provisions of sub-section (2) of Section 42 and sub-section (1) of this sec- 
tion the proWons of L said chapters of the Code of Criminal Procedure, 1898, shaU, so far as 

£2ecSent therewith, be appHcable to every proceeding under this chapter relating ^ 

Jhftateig Scurity ; but all appUcations for revision in respect to any such proceeding shall be 
made to, and be disposed of by, tiie Commissioner. 


CHAPTER VI. 

Appeal anb Revision. 


, 1 1 . n V «*i\r decision uiven. decree or sentence passed, order made, of 

«. Nouppealimll 1“ ^ „t L ptovMou. of thi. 

Appeals barred. B>6gol8<tioil. 

BevisioH. given passed or made therein. 

Sections 196, 423, 426, 427 and 428 of the Code of Criminal Procedure, 1898, and may- also 
snhance any sentence: 


lot 1898. 
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Provided that nothing in this chapter shall be deemed to authorize the Commissioner to set 
aside the finding on any question of fact of a Council of Elders, where such finding has been 
accepted by the Deputy Commissioner, unless he is of opinion that there has been a material 
irregularity or defect in the proceedings or that the proceedings have been so conducted as to 
occasion a miscarriage of justice. 

51. No sentence shall be passed by the Commissioner in the exercise of his revisional 

jurisdiction which the Deputy Commissioner could 
■Sentences whiok may not be passed on revision. Eegulation. 


52. Nothing in this chapter shall be deemed to authorise the Commissioner to vary or set 

^ . . , . .. aside any decision, decree or order given, passed or 

Powers in ezercJse of cml revisional iTirisdiction. , . t i 7i • i . • 

made in any civil proceeding under this Kegulation, 

unless he is of opinion that there has been a material irregularity or defect in the proceedings 

or that the proceedings have been so conducted as to occasion a miscarriage of justice, or that 

the decision, decree or order is contrary to good conscience or public policy. 


53. Where, in the exercise 

Record of reasons, 
his reasons for so doing. 


of his revisional jurisdiction in any proceedmg under this Regula- 
tion, the Commissioner varies or sets aside any 
decision, decree, sentence or order, he shall record 


54. ( 1 ) The Commissioner shall not revise any decision, decree, sentence or order given, 
Procedure where the decision, etc., to be revised passed or made by himself in the capacity of 
was given by the Commissioner as Deputy Commis- Deputy Commissioner, 
sioner. ^ 


(2) Where any such decision, decree, sentence or order is brought to the notice of the Com- 
missioner with a view to the exercise by him of his revisional jurisdiction in respect thereof under 
this Eegulation, the Commissioner shall report the case to the Local Government, and it shall be 
d.isposed of by the Local Government or by such officer as the Local Government may appoint 
in that behall 


55. Every order made by the Commissioner in exercise of his revisional jurisdiction shall 
^ , . . be enforced as if it were an order of the Deputy 

Enforcement o or ers ma e on revision. Commissioner or District Magistrate, as the case 

may be, and the Deputy Commissioner or District Magistrate shall do all acts and things neces- 
sary to give efiect thereto. 


CHAPTER YII. 

Supplemental Provisions. 

56. Where, by a decree passed under Section 8 or by a sentence passed under Section 12, 
Recovery of fines, etc. from relatives of person any person belonging to a frontier tribe becomes 

liable to pay a fine or other sum of money, the 
Deputy Commissioner may, on the recommendation of a Council of Elders and on satisfying 
himself that such a course is in accordance with local tribal custom, by order, in writing, direct 
that the amount shall be recovered from the property, movable or immovable, of such of the 
relatives or feUow-tribesmen of the person so liable as may be specified in the order. 

57. (i) The Deputy Commissioner may make such order as he thinks fit for the disposal of 

the proceeds of any fine imposed under Section 12, 
22, and, subject to any 
order made by the Commissioner under Chapter 
VI, the proceeds shall be disposed of accordingly. 

(2) Where, in pursuance of an order made under sub-section (i), a person has received 
compensation for an injury out of the proceeds of a fine, no Civil Court shall take cognizance of a 
claim to compensation based on the same injury. 


58, Registers shall be kept up, in forms to be approved by the Local Government, of all 

cases dealt with by the Deputy Commissioner and 
amtenance of registers. Commissioner under this Regulation. 


69. An offence punishable under Section 29 or Section 30 may be tried by a Court of Session 


Jnrsdiction of ordinary Courts in cases under 
-Sections 29, 30 and 37. 


or by the Court of a Magistrate of the first class. 
An offence punishable under Section 37 may be 
tried by any Magistrate of the first class. 


60. Except as therein otherwise provided, no decision, decree, sentence or order given, 
finality of proceedings under Regulation. passed or made, Or act done, under Chapter III, 

n J . ... . . , , Chapter IV, Chapter V or Chapter VT shall be 

called m question m, or set aside by, any Civil or Criminal Court. 


61. The provisions of Section 61, and those of Sections 63 to 74, of the Peml Code, XLVof iseo. 

Application of provisions of Indian Penal Code subject to the provisions of Section 13 of 

respecting fines and imprisonment. this Regulation, apply to sentences passed under 

this Regulation. 
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Jot mles 
framed under 
tins section 
see pages 36, 
39 and 40. 


62. The Local Government may make rules to carry out the purposes and objects 

of this Eegulation. 

Power to make roles. 

63. No suit or other legal proceeding shall lie against any person for anything done, or in 

Protection for per«»s acting nnder Regulation. 8°°^ faith intended to be done, imder this EegU- 

lation. 


vofm 


Itepeai. 


64. The Punjab frontier Crimes Eegulation, 
1887, is hereby repealed. 


The First Sched-oue. 

[See Section 2, clause (6).] 

Part I. 

Powers and functions with which Magistrates of the first class may be invested by Befuty Comm- 

sioners. 

(ffl) In the case of an Additional District Magistrate— all or any of the powers and functions 
of a Deputy Commissioner. 

(b) In any other case— all or any of the following powers, namely 
(i) power to make orders of reference to Councils of Elders under Section 8, sub-section 

(i); 

(it) power to nominate and appoint the members of the Council when an order of reference 
to a Council has been made under Section 8, sub-section (1) ; 

(tit) power to nominate the members of the Council when an order of reference to a 
Council has been made under Section 11, sub-section (J) ; 

(i/o) power to consider and dispose of objections made by an accused person to members 
so nominated, and to appoint the members of a Council of Elders under Section 1 
sub-section (2 ) ; and 

(«) power to take security under Section 40. 


Part II. 


Powers and functions with which Magistrates may be invested by the Local Gooemment. 

(а) Power to nominate and appoint the members of a Coimcil of Elders wh^e an order of 
reference to a Council has been made under Section 8, suh-section (2) , 

(б) Power to nominate the members of the Council when an order of reference to a Council 
has been made under Section 11, sub-section (2) ; and 


(o) Power to consider and dispose of objection made by an accused person to membm so 
namkated and to appoint the memLs of a Councfl of Elders under Section 11. sub-section (2). 


The Second Schedule. 

[See Section 12, sub-section (3).] 

namely, Sections 121, w W 308 324 326 326, 35®, 364, 363 to 369, 376, 

Ifr, *» *“• * ^ “ 

460, 494, 496, 497 and 498. 

2. Any ofience punishable under Section 29 or Section 30 of this Eegulation. 

3. Abetinent of any of the ofiences aforesaid. 

, 4^ Attempt to commit any of the ofiences aforesaid, which are not themselves eEpressed 

to be attempts to commit ofiences. , 
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APPENDIX IV (3). 

The Frontier Murderous Outrages Regulation, 1901. 

EEGULATION NO. IV OP 1901. 

[Received the assent of the Governor General on the 18th October, 1901 ; and published in the Gazette 

of India on the 26th idem,] 

A EeGTJLATION to mat^e better provision EOR the suppression of IVLURBEROUS OUTRAGES 

IN CERTAIN FRONTIER TRACTS. 

Wtereas it is expedient to make better provision for the suppression of murderous outrages 
in certain frontier tracts ; It is hereby enacted as follows : — 

L (1) This Eegulation may be called the 
Short title, commencement and extent. Frontier Murderous Outrages Eegulation, 1901 ; 

and 

(2) It shall come into force at once. 

(3) Save as otherwise provided by section 6, sub-section (2), it extends only to the terri 
tories for the time being administered by the Chief Commissioner of British BalucMstan ; but the 
Local Government may, either of its own motion or at the request of the Judicial Commis- 
sioner, exempt any local area, or withdraw any case or class of cases, from the operation of all 
or any of its provisions. 

2. {1) Any fanatic who, within the meaning of the Indian Penal Code, commits murder, ^8®*^ 

or does any act with such intention or knowledge, 

1 »a in circmnntooe,, if le by thnt net 

caused death, he would commit murder, shall be 
punishable with death or with transportation or imprisonment for life, and all his property 
shall be forfeited to the Government. 

(2) Notwithstanding anything in section 393 of the Code of Criminal Procedure, 1898. or V of 1898* 
in any other enactment for the time being in force, where any such fanatic as aforesaid is sen- 
tenced to transportation or imprisonment for life, he may also be sentenced to whipping in addi- 
tion to such transportation or imprisonment. 

3. Where any fanatic is killed in the act of committing an ofience punishable under section 

Forfeiture of property and disposal of body of having been wounded and arrested in the 

fanatic killed in committing offence under section act of Committing any such offence, afterwards 

dies of his wounds, the Court which, under the 
provisions of section 4, would have had cognizance of the offence if the offender could have 
been brought to trial, may proceed to hold an inquest into the circumstances of the death of 
the fanatic, and, on proof of his having been killed as aforesaid, or of his haviug died of wounds 
received as aforesaid, may adjlidge that aU his property shall be forfeited to the Government, 
and may dispose of his body as it may think fit. 

4. (1) Any offence punishable under section 2 shall be tried by the Sessions Judge or Deputy 

Court before which offenras punishable under Commissioner of the district in* which it was 
section 2 to be tried. committted : 

Provided that the jurisdiction so conferred on the Sessions Judge or Deputy Commissioner 
ma-y be exercised by any Magistrate of tbe first class whom the Local Government, or the Sessions 
Judge or Deputy Commissioner to whom such Magistrate is subordinate, may, after the com- 
mission of an offence punishable under section 2, specially invest with such jurisdiction for the 
purpose of trying such offence. 

(2) In every trial held under this Eegulation the Court shall follow the procedure for the 
trial of warrant-cases by Magistrates prescribed by Chapter XXI of the Code of Criminal Pro- V of 1898 g 
cedure, 1898 : 

Provided that, where the Court is of opinion that any witness or evidence is offered for the 
purposeof vexation or delay or of defeating the ends of justice, it may require the accused 
person to satisfy it that there are reasonable grounds for believing that such witness or evidence- 
is material, and, where the Court is not so satisfied, it shall not be bound to summon the wit- 
ness or examine the evidence so offered. 

5. (1) Every trial held under this Eegulation shall be conducted with the aid of two or 

Trial to be with aid of assessors. more assessors as members of the Court. 

(2) The Court may appoint such persons, other than persons specified in section 278 of the 

Code of Criminal Procedure, 1898, at such time, and ru such manner, as it may tbinlr fit, to serve V of l898g 
as assessors, and no persons shall he exempt, within the meaning of section 320 of the said Code 
from liability to serve as such assessors. 

(3) The provisions of the said Code shall, save as aforesaid, apply to assessors appointed 
under this section. 

6. (1) When any trial held under this Eegulation is concluded, if the accused person is 

Contents of judgment and execution of sentence. ^^onvicted, it shall be Su£B.cient if the Couxt, in 

passmg judgment and recording the finding and 
sentence, specifies the offence of which he is convicted, and the Court shall immediately issue a, 
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warrant to tic officer in charge of the prison in which, the prisoners is confined, or to which the 
Conrthas,by its judgment or by a subsequent order, directed him to be transferred for to 
purpose, to cause the sentence to be carried into execution, and the sentence shall be carried 
into execution, accordingly : 

Provided that, where a sentence of death is passed, the Court may, from time to time, if 
it seems to it that the public interest so requires, extend the date fixed for the execution of the 
sentence, and the execution shall be postponed accordingly. 

(2) The Court may, under sub-section {1), direct a prisoner to be transferred for the 
execution of a sentence passed upon him under this Regulation to any prison in British India, 
whether in the territories for the time being administered by the Chief Commissioner of British 
Baluchistan or not ; and nothing in the Prisoners Act, 1900, or in any other enactment for the 
time being m force, shall be deemed to preclude the officer in charge of such prison from carrying 
such sentence into execution. 

(3) Rotwithstanding anything in the Code of Criminal Procedure, 1898, or m any other 
enactment for the time being in force, no sentence of death passed under this Regulation shall 
require confirmation by any Court. 

7. When a sentence of death passed under section 2 has been carried into execution, the 

. body of the offender shall be disposed of as the 
sentence of death passed under section 2. Court by which he was sentenced, shall direct. 

8. The proceedings in every trial held under to Regulation shall, without unnecessary 

delay, he reported bv the Court to the Local Gov- 

Proceedings to be reported to Local Government. 


Vofl80S* 9. Notwittstanding anything in the Code of Criminal Procedure, 1898, or in any other 
No appeal from oider or sentence under Eogu- enactment for the time being in force, no appeal 
iation. shall lie from any order made or sentence passed 

under this Regulation. 

10. Where the Court is of opinion that a person charged with an ofionce punishable under 

section 2 is not so ])unisliablo, but has committed 

abIcunderloSn2"®^“^^ P^^^ishable under the Indian Penal 

XLVofl860. " "* Code, the accused person shall be dealt with in 

Y of 1898. manner pro^dded in such case by the Code of Criminal Procedure, 1898. 


11, The Local Go^’crnmcnt shall have, with respect to the confinement of any person cliarg- 
Po\Mr for local Govcniiiinii tc c‘o*.firc suspected of an intention to commit, 

cbaigod with, or sufipcoted of, or abot the commissiion of, an offence punishable 

under section 2. under section 2, the powers vested in the (gov- 

ernor General in Council by any law for the time being in force r^'f^arding the confinement of 
persons charged with, or suspected of, State offences ; and the provisions of any such law shall, 
mutatis 7naiandis, be applicable, in every case in which the Local Government proceeds under 
the authority of this section. 


12. Any Magistrate of the first class may cause any person against whom there are, in 

^ Detention of persons in anticipation of proceed- his opinion, grounds for proceeding under section 
ings nnder section 11. 11, tobe arrested, and may, after such inquiry as 

he may think necessary, detain such person in safe custody until he has received the orders of 
the Local Government, to which he shall in every such case, without unnecessary delay, report 
his proceedings. 

13. (i) Any police-ofticcr may, without an order from a Magistrate and without a warrant, 
Arrest, etc., of persons suspected of mtend- arrest any person against whom credible intorma- 

ing to commit, or of habitually connivino; at com- tion has been received, or a reasonable suspicion 
mission of. offences pnnidjable nnder section 2. ^ ^xiste, that he is a person who intends tO Commit, 

or abet the commission of, an offence punishable imder section 2, or who habitually protects 
or harbours fanatics committing such offences, or who orally or in writing counsels, or by approval 
encourages, the commission of such offences. 

V of 1888. (2) Any such person as aforesaid shall bede emed, within the meaning of clause (/) of section 

110 of the Code of Criminal Procedure, 1898, to be so desperate and dangerous as to render his 
being at large without security hazardous to the community, and the provisions of Chapter 
VIII and of sections 406, 514 and 616 of the said Code shall apply to him, except in so far as is 
otherwise provided in to Regulation. 

(3) Where a Magistrate makes in respect of such person as aforesaid an order in writing as 
prescribed by section 118 of the said Code, he may direct such person, during the whole or part 
the period of the bond,— 

(a) to reside beyond the Hinits of the tenitories to which this Regulation extends, or at 
such place within the said limits as may be specified in the order ; and, 

{b) if he is so direct^ to reside within the said limits, to notify his residence and every 
change of residence ^ such authorify as may be specified in the order. 
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(4) Whoever, being bound over to be of good behaviour under this section, commits a 
breach of any direction under sub-section (5), shall be deemed to have forfeited his bond, and 
shall, in addition to any term of rigorous imprisonment to which he may be liable for breach of 
the conditions of his bond, be punishable with rigorous imprisonment for a term which may 
extend to one year, or with fine, or with both. 

(5) Every order made under this section shall be at once reported to the Local Govern- 
ment, and the Local Government may revise any such order. 

14. (i) Where a fanatic has committed an ofience punishable under section 2, the Court, 

may, on the recommendation of a Council of Elders 
Further preventiye and punitive measures. necessary, take 

any of the following measures against any community, section of a community or individual 
with whom such fanatic is or has been associated in circumstances which satisfy the Court that, 
by reasonable prudenj'.e or diligence on the part of such community, section of a community or 
individual, the commission or attempted commission of such ofience might have been 
prevented, namely 

(а) it may impose a fine on such community, section of a community or individual and 

recover the same as if it were an arrear of land-revenue ; or 

(б) it may direct that such community, section of a community or individual shall forfeit, 

in whole or in part and for a term or in perpetuity, any assignment or remission 
of land-revenue or allowance payable out of public funds of which it or he may 
be in enjoyment. 

(2) No order made under this section shall take effect until it has been confirmed by the 
Local Government. 

(5) Nothing in this section shall affect the powers of the Local Government with respect 
to the grant, continuance or forfeiture, in whole or in part, of any assignment or remission of 
land-revenue or of any allowance payable out of public funds. 

Explanation.— In sub-section (J), the expression “ Council of Elders means a Council of 
three or more persons convened according to the Pathan, Biluch or other usage, as the Court 
may in each case direct. 

15. The Local Government may, by notification in the official Gazette, make and issue 
Power for Local Govoriuneiit to issue circular circular orders for the guidance of officers in 

orders. carrying out the purposes and objects of this Re- 

gulation ; and every circular order so made and issued shall have effect as if enacted in this 
Regulation. 

16. Act XXIII of 1867 (an Act for the suppression of murderous outrages in certain Districts 

of the Punjab), Act IX of 1877 (an Act to revivexviofWU 
and amend Act No. XXIII of 1867), and so much i of 1890^ 
of the Repealing Act, 1874, of the Baluchistan Laws Regulation, 1890, and of the Repe.^lingxiiof 189L 
and Amending Act, 1891, as relates to the said Act XXIII of 1867, are hereby repealed in the 
territories to which this Regulation extends. 


APPENDIX IV (4). 

The N. F. F, P. Security Regulation, 1922, 

REGULATION No. IV OP 1922. 

[Received the assent of the Governor General on the 7th March, 1922 ; and published in the Gazefls 
of India Extraordinary on the 8th March, 1922,] 

A REOtTLATION TO CONTINUE IN POBCE CEETAIN PROVISIONS OF THE EXISTING LAW FOR THE PUR- 
POSE OF SECURING THE PEACE AND SAFETY OF THE NoRTH-WeST FRONTIER PROVINCE. 

Whereas it is expedient that certain provisions of the existing law should continue to be in 
force for the purpose of securing the peace and safety of the North-West Frontier Province ; 
It is hereby enacted as follows : — 

1. (1) This Regulation may be called the North-West Frontier Province Security Regula- 

Short title, extent, commencement and duration. tion, 1922, 

(2) It extends to the North-West Frontier Province. 

(3) It shall come into force on such date as the Governor General may, by notification in the 
Gazette of India, appoint, and shall remain in force for a period of three years thereafter. 

2. In this Regulation, unless there is anything repugnant in the subject or context,— 

Definition. 

(fl) “ area ” means an area forming part of the Province ; 

(6) “ Chief Commissioner ” means the Chief Commissioner of the North-West Frontier 
Province ; and 

,(c) “ filie Province ” means the North-West Frontier Province. 
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3. Where in the opinion of the Chief Commissioner there are reasonable grounds for believing 

that any person has acted, is acting, or is about 
Powers to deal with suspects. ^ manner prejudicial to the peace and 

good government of the Province, the Chief Commissioner may, by order in writing, direct that 
such person— 

{a) shall not enter the Province ; or 

(6) shall not enter, reside or remain m any area specified in the order ; or 

(c) shall reside or remain in any area so specified ; or 

(d) shall conduct himself in such a manner or abstain from such acts or take such order 

with any property in his possession or under his control as may be specified in 
such order ; or 

{e) shall remove himself from the Province in such manner and by such route and means 
as may be specified in such order, and shall not return thereto. 

4. (i) An order made under clause (a) of section 3 shall he served by post upon the person 

Service of orders under section 3, in respect of whom it is made. 


(2) An order made under clause (6), clause (c), clause (d) or clause (e) of section 3 shall be 
served on the person in respect of whom it is made in the manner provided in the Code of 
Criminal Procedure, 1898, for service of a summons. 

(3) Any person upon whom an order has been served in accordance with the provisions of 
this section shall be deemed to have had due notice of such order. 

5. The Chief Commissioner and any ofGicer subordinate to him to whom a copy of any order 

made under section 3 has been endorsed by or 
Enforcement of orders. under the general or special authority of the Chief 

Commissioner may use any and every means 
necessary to enforce compliance with the same. 

6. Whoever, bemg a person in respect of whom an order has been made under section 3> 

Penalty for breach of orders under section 3. taowmgly disobeys any direction in such order 

may be arrested without warrant, and shall be 
punishable with imprisonment for a term which may extend to one year, or with fine, or with 
both. 


7. (i) Every person in respect of whom an order has been made under clause (6), clause (c)> 
^ . clause (d) or clause (e) of section 3 shall, if so direct- 

whoHJcteramdStS 3 have S mde®'“”'* ed ^>7 any officer authorised m this behalf by gene- 
ral or special order of the Chief Commissioner, — 

(а) permit himself to be photographed ; 

(б) allow his finger impressions to he taken ; 

(c) furnish such officer with specimens of his handwriting and signature ; and 

(d) attend at such times and places as such officer may direct for all or any of the foregoing 

purposes. 


(2) If any person fails to comply with or attempts to evade any directions given in accord- 
ance with the provisions of this section, he may be arrested without warrant and shall be 
pumsbable with simple imprisonment for a term which may extend to six months, or with fine 
which may extend to one thousand rupees, or with both. 

8. The power to issue search warrants conferred by section 98 of the Code of Criminal 
„ , , Procedure, 1898, shall be deemed to include the 

power to iSBue warrants authorising the search 
of any place in which any Magistrate mentioned in that section has reason to believe that an 
ofEenceunderthisEegulationorany ofienceprejudicalto the peace or good government of the 
Province has been or is being or is about to be committed, and the seizure of anything found 
therein or thereon which the officer executing the warrant has reason to believe is being used 
or is intended to be used for any such purpose as aforesaid, and the provisions of the said Code, 
as far as they can he made applicable, shall apply to searches made under the authority of any 
warrant issued imder this section and to the disposal of any property seized in any such search. 


APPENDIX IV (6). 

The N, W. F. F. Public Safety Regulation, 1931, 

REGULATION No. Ill OP 1931, 

[Reenved the assent of the Gaoernor General on the 21st January, 1931 ; and jmbUshed in the Gazette 
of Mia on the 24th January, 1931,] 

A Regulation to make peovision foesaeeguaeding the pubho saeety in tee Noeth-West 
, pEoimEB Peovince. 

Whereas it is expedient to make provision for safeguarding the public safety in the North- 
West Frontier Province; It is hereby enacted as follows 

1. (1) This Regulation may be called the North-West Frontier Province Public Safety 
8hoi:t title, duration and extent. Regulation, 1931. 
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(2) it shall remain in force for the peiiod of on. year only ; 

Provided that the Govejnoi General in CoceciI may, ly nottfcation in the Gazette of India, 
direct that it shall remain in foice for one further pericd net ercteting cne year. 

(d) It extends to the whole of the North-West Ji'ontier Province, but shall have ed;ct only 
in such areas as the Chief Commissioner may, by notification in the North-West Pronti ^r Pro- 
vince Gazette stating his reasons, specify in this behalf. 

(4) A notification under sub-section (5) shall emahr m force for such period not izn-eedins 
two months as may be specified therein : 

Provided that the Chief Commissione- may, by notification in the Noi-th-Wcst frontier 
Province Gazette, direct that any such notification shall rern,i n iu force frr ne fiirlh^r oeriod 
not exceeding two montlis, and theieafter, with the prerdous sanction of the Govern rr Gene-sl 
in Council, may, from time to time, in like manner, direct that it si all rnnuin .n force for a 
further period not exceeding two months. 

2. (7) The GJuef Commissioner shall be competent authority :o ■ all the pm'poses of this 

t. ou>i cu'n: a i-tho: laes. Regulation. 

(2) The Chief Cominitioner may, by notification in the Uorth-West Fi'ontier Province 
Gazette, appoint' any civil or militaiy officer to be a competent authority for any or ail of the 
purposes of this Regulation in any area specified in such notification. 

3. (i) Where, in the opinion of a competent authority, such action is necessary for the 

Power to lake tem})OPu,ry Tioaac.^aiou ol' land and purpose of securing the pUulic Safety, Slich COm- 
otherwise to take order vritii pro^jerfcy. patent authority may, after recording an order 

iu writing stating his reasons, — 

(а) take temporary possession of any land, and construct military v/orks, including roads, 

thereon, and remove any trees, hedges, crops and defences therefrom ; 

(б) take temporary possession of any buildings or other property, whether moveable 

or immoveable, including works for the supply of electricity or water and any source 
of water supply ; 

(c) take such steps as may be expedient for placing any lands, buildings or structures, 
in a state of defence ; 

({/) cause any buildings, r.tructures, trees, hedges, crops or other property of any kind to 
be destroyed or removed ; and 

(e) do any other act involving interference with private rights in property. 

(2) Where any person has sufi’ered loss by the exercise of any power conferred bj^ sub-section 
(i), he ma.)'- app'y to the Deputy Commissioner for compensation, and the Deputy Commissioner 
shall pa}^ to such person such compensation, either in a gross sum of money or by monthly or other 
periodical payments, or both, as shall be agreed upon in writing between the Deputy 
Commissioner and such person. 

(3) Where the Deputy Commissioner and the person claiming differ as to the suflSciency of 
the compensation, or where any dispute arises as to the appo' tionment of the compensa n , the 
Deputy Commissioner shall refer the difference or dispute to the decis on of the District Court. 

(4) An ajjpeal shall lie to the Court of the Judicial Commissioner against a decision of the 
District Court under sub-section (3). 

(5) The Chief Commissioner may authorise any Additional District Mag strate or Sub- 
Divisional Officer to exercise the powers of a Deputy Commissioner under sub-sections (2) and (3). 

4. (1) Where it appears to a competent authority that any immoveable property is likely 

Power to take possession of immoveable pro- to be needed for any public purpose connected I of 1894. 
perty with a view to pe^-manent jjossession. with the defence of the North-West Frontier 

Province, and, in the opinion of such authority, it is necessary tor the purpose of securing the 
public -safety to take immediate possession of such property, then, notwithstanding anything 
contained in the Land Aa 'lisiticn Act, 1894, the competent authority may, after recording 
an order in writing stating his reasons, entei* upon and take possession of such property, before 
any notification is issued, declaration is made, objection is raised, or award of compensation is 
made under that Act. 

(2) Where the competent authority so taking possession is not the Chief Commissioner, 
he shall report his action to the Chief Commissioner. 

(3) As soon as may be after possession o any imnover-Lk property is taken under this 
section, or where possession of immoveable properiy has been taken under section 3 and the 

Chief Commissioner decides to acquire such property permanently, the Chief Commissioner «ba]] r of 1894. 
issue a notification under section 4 of the Land Acquisition Act, 1894, and thereafter the pro- 
perty shall be acquired in accordance with the provisions of that Act, in so far as they are not 
inconsistent with this section or with section 3. 
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5. A competent authority may, after recording an order in writmg stating his reason‘='^ 

Eiights of access to land, etc. enter upon any land, buildings or other property. 

6. Where, in the opinion of a competent authority, such action is necessary for the puipose 

of securing the public safety, such competent 
Power to close roads. authority may close 02’ divert any road or pathway : 

Provided that the competent authority shall— 

(а) give notice in writing of such action to the local authoiity (if any) in whose charge 

such road or pathway is ; and 

(б) restore any such road or pathway to its original use and condition as soon as the 

necessities of the case permit this to be done. 

7. (i) Where, in the opinion of a competent authority, such action is necessary for the pur- 

Power to require the showing oE aistiuguishing pose of secufing the public safety, such competent 
niarjks by day and the carrying of Jigiits by mgiit. authority may require that persons moving about 
in any locality shall show prescribed distinguishing marks by day and shall cany lights by night. 

(2) The competent authority shall publish notice of such requirements in the said locality 
in such manner as he may consider best adapted foi* informing the public thereof, 

(3) Whoever contravenes any requirement made and jiublished under this section shall be 
punishable with imprisonment which may extend to one mouth, or with jfine which may 
extend to one hundred rupees, or with both. 

8. Save as provided in this Regulation, no order under this Regulation shall be called in 

question in any Uourt, and no suit, prosecution 
Bat of jurisdierion. other legal pi oceedmg shall lie against any per- 

son for anything done or in good faith intended to be done iindc-r this Regulation. 








